TO THE AMERICAN PEOPLE: 
Your sons, husbands and brothers who are stand- 


ing 


for 
ing 


We, 
ity 
you 
War 


today upon the battlefronts are fighting 
more than victory in war. They are fight- 
for a new world of freedom and peace. 


upon whom has been placed the responsibil- 
of leading the American forces, appeal to 
with all possible earnestness to invest in 
Bonds to the fullest extent of your 


capacity. 


Give us not only the needed implements of war, 


but 


the assurance and backing of a united 


people so necessary to hasten the victory and 
speed the return of your fighting men. 
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THE ENDING OF AN ERA 


Editorial 


HE calendar of the 30 days after 

April 12th will be recorded as prob- 

ably the most dramatic and consequen- 

tial month in modern history. The death 

of our war president, Franklin Delano 

Roosevelt, twenty-five days before the 

final surrender of Germany, fatefully 

deprived him of proclaiming the long- 

hoped for V-E Day. His passing, as head 

of a unified and invincible nation which 

had sought peace, not war, and with the 

blessings of his people, was in stunning 

contrast to the end of the dictators of 

the European axis. The death or ig- 

nominious desertion of Adolf Hitler, and 

the squalid end of Mussolini at the 

vengeful hands of his equally. misled 

countrymen, should serve as an object 
lesson for future generations. 

The official end of the war in Europe on 

May 8th, following a moral as well as mili- 

tary disinte- 

gration that 

saw pride go 

before the fall 

of  Prussian- 

ism, still leaves 

total peace un- 

fulfilled, but 

the die clearly 

east. Already 

the non-ag- 

gressor nations 

of the world 

are building, in 

San Francisco, 

blue-prints for 


FRANKLIN D. ROOSEVELT future secur- 


ity : economic, social and military.” May this 
day, and the V-J Day to follow, be dedicated 
to the achievement of that Good-Neighbor 
Policy which Franklin Roosevelt left as a 
great heritage. 
The rise and fall of Nazism and Fascism 
closes a chapter in the life of supposedly 
civilized mankind that will require continu- 
ing study. The disillusionment of the fools, 
the distorted attitude of the congenital pow- 
er-worshippers and the hopes of the decent 
must be welded into some common unities 
and directed toward some honorable goal. 
From the San Francisco Conference of the 
United Nations and the Liberated, we seek 
leadership which will keep us constantly re- 
minded of the terrific cost of appeasement 
and of shirking a citizen’s responsibilities. 
War must be erased not only from the offi- 
cial diary but from the minds and intentions 
of men. Democracy and freedom must pre- 
vail in our economic life as the basis for our 
life in the community of nations. 
As in per- 
spective we 
view the mean- 
ing of false 
booms in val- 
ues of individ- 
uals, doctrines 
or material 
things, the 
causes of de- 
pressions and 
their by - pro- 
duct of strife, 
and the stupid 
costs of war, 
we will see 


some _ retribu- HARRY S. TRUMAN 
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tion. Religion has attained a new and wide 
renaissance, while science and skills have 
increased man’s material horizon. The in- 
creased respect for the individual has grown 
in consonance with recognition of the es- 
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Today, with a man of evident humility 
and realism at the helm of our country, we 
and the world can face the future unafraid 
again. The cooperation of all citizens with 
our new leader, President Harry S. Truman, 


sentiality of teamwork. Isolationism has 
been proven a dangerous extreme in busi- 
ness as in international relations. 


in putting men’s minds and hands to useful 
work is the debt we owe to those who have 
suffered and died. 


MR. TRUMAN’S ECONOMIC POLICY 


HE elevation of Mr. Truman to the presidency inevitably raises ques- 

tions concerning the economic policies he will follow. While it is 
impossible to determine in advance how any man may react when enormous 
responsibiities are thrust upon him, the following observations may be 
made on the basis of Mr. Truman’s past record. 


New Deal legislation such as the Public Utility Holding Company Act, 
the Securities and Exchange Act, Social Security, and related matters, 
will be retained. The policies underlying such legislation have received 
widespread public acceptance, and, therefore, little modification in policy 
is anticipated. 


The easy money policy, as reflected in low interest rates, will also be continued. 
A low level of interest rates is required because of our national debt and fiscal 
position. Little change can be anticipated in this area. 


The line against inflation will continue to be held firmly. Mr. Truman has 
opposed breaking the Little Steel formula. Judge Vinson, the Director of the 
Office of War Mobilization and Reconversion, and Justice J. F. Byrnes are firmly 
wedded to this anti-inflation control program. 


Mr. Truman will probably favor the prompt elimination of wartime controls, 
where possible. However, price control, wage control and other actions to hold the 
line will be continued in large measure until final victory. 


No attempt will be made to place a ceiling on incomes. He opposed Roosevelt’s 
proposal to limit salaries to $25,000 a year. 


The unpredictable economic experimentation which has characterized the last 
twelve years will not be repeated. As a result it should be easier for industry to 
plan ahead with the consequent favorable effects on business activity. 


Every effort will be made to speed reconversion and to expand the volume of 
civilian goods. As chairman of the Truman Committee, he usually sided with 
civilian administrators against excessive demands by the military. 
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ANNOUNCEMENT 


Due to continuing restrictions on paper use, we are, beginning with this 
issue, enlarging the type-size of our page by reducing the margins so that we 
may print more words to the page. This will enable us to give our readers 
the same amount of material within a fewer number of pages. Advertising 
space will be increased in line with the new dimensions; there will be no 
increase in rates at the present time.—THE EDITORS 
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The high esteem in which the President is reported to hold Mr. Byrnes, 
former director of the Office of War Mobilization and Reconversion, makes the 
latter’s second quarterly report a virtual blueprint of our reconversion plans. 


Small business will continue to figure prominently in post-war planning. Mr. 
Truman long championed smal] business in connection with war contracts. One 
of his first acts as president, the transfer of responsibility over the disposal of 
surplus consumers’ goods from the Treasury to Henry Wallace’s U. S. Department 
of Commerce, makes it certain that small business will be given every opportunity 
to participate in this disposal program. Financial assistance to small business 
will also be undertaken. 


While he is very favorably disposed toward labor, a somewhat tougher labor 
policy may be anticipated. In his Labor Day speech last year, Mr. Truman stated 
“Labor has duties as well as rights ... Your contracts must be sacred.” 


Federal spending will probably be kept under closer control. When emergen- 
cies arise which require such spending, it will doubtless be undertaken. But his 
midwestern background suggests a greater caution in this regard than that exer- 
cised by his predecessor. 


Mr. Truman’s philosophy toward business is summarized in the following 
statement he made in 1943: “We must not regiment business, because to do so 


will stifle progress. But business cannot operate on a public-be-damned policy.., 


Business must display statesmanship and operate in the public interest as well as 
its own selfish interest.” 





Executor and Trustee 


BANKERS TRUST COMPANY 


NEW YORK 
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TRANSITION ADJUSTMENTS 


-E DAY on the home front took place in 

April. Although the war with Ger- 
many had not been finally liquidated, it be- 
came clear in the middle of April that the 
major job was complete and that the de- 
mands for materiel in Europe could be sub- 
stantially reduced. The result was cancel- 
lation of many contracts to build ships, tank 
factories and small arms plants, and con- 
tract terminations in aircraft and other 
types of materiel: On the other side of the 
picture, prompt action was taken to facili- 
tate the expansion of civilian industries. 
The automobile industry, which normally is 
a major employer of workers, has been given 
priority assistance to obtain essential tools 
and equipment to expand automobile produc- 
tion. Similar assistance has been given to 
other industries. 


The pattern of events in the coming 
months, or so long as the war with Japan 
continues, seems to be fairly clear: 


1. Further large cutbacks in war orders 
will take place. 


2. Labor shortage will be converted into 
labor surpluses, and some unemployment 
will develop. 

3. The decline in war costs will lag be- 
hind the decline in war production, because 
of the costs of clearing out government ma- 
chines and materials from plants, contract 
termination, assistance to devastated Eu- 
rope, etc. 

4. Inflationary pressures will continue to 
predominate, despite the reduction in in- 
comes which will take place, because thése 
incomes, and ready savings, will still ex- 
ceed the available supply of civilian goods 
and services. The stabilization program 





eA Virginia institu- 
tion, established in 
1865, with thoroughly 
modern trust facilities. 


i ell 
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will be continued to keep a firm rein on 
wages and prices. 

5. The War Production Board has already 
started to revoke some of its controls, and if 
present plans are carried out most of the 
controls which restrain civilian production 
should be eliminated within a period of four 
to six months. Controls over demand, in- 
cluding consumer rationing and inventory 
controls, will be continued. 

6. Despite the reduction in war costs, the 


- Government deficit will continue at the an- 


nual rate of more than $25 billion a year 
throughout the period of the Japanese war. 
Because of this large deficit, it is not prob- 
able that any significant reduction in taxes 
will take place. Rather than reducing the 
taxes, changes will probably be made in the 
methods of computing taxes and to facili- 
tate the payment of refunds in connection 
with the excess profits tax. Sharp reduc- 
tions in the rates of corporate and personal 
income taxes appear to be ruled out at the 
present time. 

7. While some expansion in civilian sup- 
plies will take place, it will not be very large 
at first. A tight situation may be expected 
to prevail for many commodities for many 
months to come. There is little likelihood 
that any of the consumer rationing pro- 
grams will be suspended in the near future. 

8. There will continue to be a large vol- 
ume of individual savings, although they 
will not be as high as they were last year. 


9. Net corporate profits will not decline 
too sharply for many companies, because the 
initial impact of the reduction in gross cor- 
porate earnings wi!l be cushioned to the ex- 
tent of 8542% by the reduction in excess 
profits tax payments. 


Finally, the fact that war production can 
be reduced gradually because of the continu- 
ation of the Japanese war will mean less 
economic dislocation than would have neces- 
sarily accompanied the abrupt termination 
of all war production. The major shocks to 
our economy are to be expected after final 
victory is achieved in the Pacific. But even 
the magnitude of those shocks can be re- 
duced if we use the transition period ahead 
to demobilize our war economy partially 
and to help industry to get into position to 
resume peacetime production promptly. Re- 
gardless of the wisdom of our planning, 
however, serious disruptions cannot be 
avoided when war production is finally elim- 
inated. 
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THE PROFIT DELUSION 


Investors, Employees and Public Deserve 
Better Presentation of Facts 


T HE March issue of Labor’s Monthly Survey, published by the C.I.O., 
and the April issue of the Economic Outlook, published by the A. F. of 
L., carry feature stories on corporate profits which cannot fail to give a 
distorted impression that Big Business is making exhorbitant profits out 
of the war. This is dangerous and unfortunate, for it can drive public 
sentiment further toward government control, and hence loss of freedom 
to both corporate employees and corporate management. 

The charts reproduced here record figures from government authorities, but 
both are based on income before taxes. Any reporting which refers to “profits” 
before taxes is not only confusing, it is entirely erroneous in its implications. 
Taxes are a prior lien; in fact certain taxes must be paid for the privilege of doing 
business, even at a loss. Nor is there similarity between income, before or after 
taxes, to the income received by stockholders. 

Such qualifications make a great deal of difference to the stockholder, but 
they do not register with the average employee or voter. Whether or not they are 
intended to, the result can only be more condemnation of the “profit system,” which 
actually is a Profit-and-Loss system. The choice of 1936/9 as a base period is not 
necessarily representative, in view of the far greater volume of production and 
number of employees, as well as the greater amount of modern machinery in use 
and the longer hours it has been used. 

The greater amount of gross income, or income before taxes, is a natural con- 
sequence of our vast war-time production, just as is the far higher total payroll to 
industrial employees, the much larger average “take-home” pay, and the record 
national income. But to imply or even leave open the interpretation that corpora- 
tions or stockholders are making such exhorbitant gains is inviting revolution 
against the free enterprise that both unions and management claim to be the bet- 
ter alternative to state ownership or control. 








LURKPORATION PROFITS BEFORE JAXES 


TOTAL PROFIT (NW OULLARS, 
All CORPORATIONS 


ul 874470" 


Tiesmemamesl 


Source: Total profits of all corporations, U. S. Department of Commerce. Percent earned on net worth, Office of Price Administra- 
tion figures for representative corporations. 
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The facts as to profits do need to be told. They need to be dramatized 
and to be related to the benefits going to employees, management, consumer, 
community and stockholder. In the failure of most corporations to do this 
lies a great and growing danger. Those that have adopted and retain the 
“hush-hush” policy on the slippery ground that it is “diplomatic” or useless 
or no part of their concern, will find their concern no part of free enterprise. 


Business has a story to tell, just as does Labor, but both must speak out 
and stick to the facts or the wrong facts will stick to them. Labor leaders 
may find that they are gaining shallow and temporary advantages in pre- 
senting overly clever or insinuating statistics and charts. Their members 
are generally men and women of good heart and good sense, able to discrim- 
inate—IF they have the true facts and from sources in which they have 
confidence. When they discover they have been misled, their latent sense 
of justice will boomerang against those who misinformed them, for none of 
us likes to be made the fool. 


Actually, there is already a good deal of fair and intelligent leadership 
among industrial employees and in unions. But even this leadership is 
hamstrung by the lack of supporting evidence on the real state of affairs as 
between employee and investor and management rewards. 


Let’s take the illustrations shown in these charts. The figure of $24.9 
billion of “profits” cited by the C.1.0. bulletin for 1944 becomes $8.5 billion 
after taxes; the balance went to the government. Only $4.3 billion was paid 
out to stockholders. The rest was kept by the corporation as a reserve 
against future losses (which can come from price declines, fashion changes, 
obsolescence, competition, loss of markets, and a host of other risks), or for 
expansion, maintenance of employment and payment on risk capital in slack 
times, for research or other proper purposes. 


Or we can take the A. F. of L. chart showing a 343% increase in “pro- 
fits” for the food industry (canned and frozen) over 1936-9. This is not the 
most dramatic increase, but still sounds like a windfall to the “capitalists.” 
Actually, the 51 leading food manufacturers showed a return of 11% on net 
worth in 1944. And compared to the C.I1.0. figure of 26.7% average return 
on net worth of all corporations, the average net rate of return (after 
taxes) was 7%. 


It is time for more frankness and less caginess. Just as labor leader- 
ship may suffer loss of confidence from their membership when they learn 
the final scores instead of just the 
first innings of the corporate ball- 
game, so will private management INCREASE IN PROFITS 
be deemed to have something to 1943 compared with 1936-39 average 
hide when it is silent or over-tech- ss segue 2 

, . : from OPA. Study of 1900 Industries.) 
nical. There is solid and common pais 
ground for labor-management co- 
operation in financial matters too, 
but it will not be reached by either 
over-partisanship or by the smug- 
ness which sometimes creeps up on 
entrenched managements. What 
was conservative yesterday may be 
repressive today. In a.dictatorship, 
delusions are necessary; in a de- 
mocracy they are dynamite. And 
the uses of Profit are the heart of 
free labor and free enterprise. 


PERCENT INCREASE , 1943 





To: CORPORATION OFFICIALS and TRUSTEES 


‘YHROUGH the mediums of popularized annual reports, reports and magazines 

to employees, interim reports to stockholders and to the public, the story of 

Free Enterprise is being unfolded to the people, on whose confidence its future 
depends. 

Trusts and Estates, as the Journal of Capital Management, is inaugurating 
a continuing program of study, analysis and discussion to show what is being done 
and what can be done to bring this story before the financially literate and, with 
their cooperation, the general public. 

The common interest of institutional investors and corporations in building a 
healthy atmosphere and appreciation for the social and economic values of private 
capital makes such a program essential to their welfare. Without this, respectable 
profits sufficient to attract savings and private investment will be seriously im- 
peded and socialization trends or even foreign ideologies will find fertile ground— 
whether the coming years bring high productivity or low employment. 

In this issue will be found, in addition to the foregoing editorial on The Profit 
Delusion, the following articles on Corporate Reporting, as it deals with the uses 
of Capital: 

Page 
Wise Investment, National Protection — 436 
Corporate Profits — AT7 
Opinion Research and Formation — 479 
The Capitalabor Team — Column — 481 

In following issues special articles will be presented, starting with a discus- 
sion of Corporate Reports, by Emmett Corrigan of Albert Frank-Guenther Law. 

Results of a poll of institutional investors, on what they like and dislike in 
annual reports, will be published, as well as reports on other public and employee 
opinion polls. 


PUBLICITY FOR WAR CONTRACT CANCELLATIONS 


N the February issue of Trusts and Estates we pointed out the great importance 

of having adequate publicity for war contract cancellations in order to protect 
the investor. Now the Securities and Exchange Commission has announced that 
it is considering amendments to the rules of the Securities Exchange Act that 
would require companies producing war goods to disclose current information re- 
garding contract termination and unfilled orders. Under the S8.E.C. plan, corpo- 
rations would be required to file with that agency information concerning the 
termination of any contracts which accounted for 10% or more of the dollar value 
of total sales of that registrant for the preceding year. An exception would be 
made where the corporation received any new contracts which substantially offset 
those cancelled. This information would have to be filed within ten days after the 
close of the month in which the contract was terminated. 


The S.E.C.’s interest in this matter, while delayed, is welcome. However, the 
agency is apparently permitting too much time to elapse between termination of 
the contract and the filing of information. In many cases a period of three or four 
weeks would elapse before this information became publicly available. This is a 
very unsatisfactory situation. It would still be possible for insiders and stock- 
holders with ready access to the information to unload their securities upon the 
unsuspecting buyer who would be taking these securities without the full informa- 
tion. In order to give effective protection to the investor, this time lag must be 
eliminated. As we suggested in February, the S.E.C. should require every com- 
pany to report contract cancellation by wire the day it is received. That agency 
should then make public this information in a special release each day. Only in 
this manner can equal protection be given to all investors. 
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WISE INVESTMENT — A NATIONAL PROTECTION 


EARLY six years of the most devastating War in all history have left a legacy 
LN of ruin in Europe the marks of which will be seen and felt for generations. 
Masses of rubble, from London to Stalingrad as in most of Germany, are all that 
is left of many beautiful buildings, shrines, factories and homes. Man-made, they 
have been man-ruined. But the fine creations of the spirit and the mind endure; 
the great works of music, of literature, of science and even of art remain. 


In human lives a heavy price has been paid for our ideals, to secure to our- 
selves and our families and friends the major share in shaping our own destinies. 
It is every individual’s duty to see that this hard-won privilege is wisely used, for 
the welfare of our nation derives from the welfare of our homes. As St. Paul 
said, “For if any provide not for his own, and especially those of his own house- 
hold, he hath denied the faith and is worse than an infidel.” 


This sanctity of life and property is an historic and a natural combination. 
Freedom without financial or material substance of one’s own becomes bondage to 
the state or to charity. Yet we hear wealth and private property rights condemned 
from many sides today. Have these critics ever thought where we would be but 
for the savings that built our Arsenal of Democracy? It was wealth—big and lit- 
tle—that built the mines and mills and factories, the whole vast machinery of war 
production without which we would have had to fight barehanded. 


Here is ultimate proof that we must not disparage capital but protect it, so that, 
in turn, it may protect us. No longer can savings be looked upon as stagnant 
reservoirs for the greedy few or as purely personal protection for its owners. 
Private capital has promoted research, fostered invention, expanded the black- 
smith shop to vast automotive factories and steel mills. It not only has saved 
countless lives by providing our Armed Forces and those of our Allies with the 
finest equipment, but in combination with the spirit and resourcefulness of free 
men it has protected the lives and freedoms of all our people. 


Those who wisely save, intelligently invest and plan the distribution of their 
Savings are not only doing themselves and their families a service; they are pro- 
viding their nation with the tools of victory in war or in peace. 


Changes in Foreign Funds Control 


Concerns in the United States and Greece 
may exchange financial and commercial infor- 
mation and establish business contacts. In ad- 
dition, as soon as the necessary banking 
arrangements can be made, support remit- 
tances not exceeding $500 per month for indi- 
vidual beneficiaries may be sent to Greece un- 
der General Licenses Nos. 32 and 33. Belgium, 
Estonia, Latvia, Lithuania, Poland, France, 
Morocco, San Marino, Corsica and Greece have 
been deleted from the category of “enemy ter- 
ritory” under General Ruling 11. 

Powers of attorney or other instruments exe- 
cuted by persons in the United States for the 





purpose of representation of their interest in 
a decedent’s estate which is being administered 
in any blocked country and the collection of 
their distributive shares may be sent to any 
foreign country under General License No. 89. 
Also, instruments effecting the maintenance, 
preservation, supervision or management of 
any real estate or tangible personal property 
located in any blocked country in which such 
persons have an interest may be sent. Con- 
veyance, transfer, release, sale or other dis- 
position of property exceeding $5,000 not 
located in a country of the United Nations is 
not authorized. 
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TRENDS IN ESTATE PLANNING 


HENRY S. KOSTER 
Financial Analyst and Consultant, New York City 


USE OF LIFE INSURANCE IN 
PROFIT SHARING TRUSTS 


HE proper use of funds deposited by a 

corporation into an Employees’ Trust is 
a matter requiring careful study. Such a 
trust, which is based on a corporation’s mak- 
ing deposits of a fixed percentage of its net 
profits each year, ordinarily provides for the 
disbursement of trust accounts to employ- 
ees in the event of retirement, death, dis- 
ability and unemployment. In view of these 
purposes, it is not always advisable that the 
entire principal of the trust should be in- 
vested in securities. A reasonable portion of 
the trust should be invested in low-premium 
life insurance policies, which could be issued 
on the lives of participating employees; key 
members of management; and/or stockhold- 
ers. 

Participating Employees:—Upon the es- 
tablishment of the trust, an amount equiva- 
lent to approximately one-third of the first 
year’s deposits made by the corporation 
could be invested in insurance policies, is- 
sued on the lives of the participating em- 
ployees. The reasons for this are that such 
insurance policies immediately provide a 
death benefit of reasonable size, effective 
from the first day the trust is in existence, 
and the policy also assures the availability 
of guaranteed annuities at retirement age 
with respect to all or a portion of the funds 
in the retiring employee’s trust account. 


If the entire trust is invested in securities 
without the use of such life insurance then 
the death benefit of any employee, dying 
during the early years of the trust, would 
naturally be small. In addition, when an 
employee reaches retirement age, the most 
the trust could do in the way of paying him 
a continuing income, would be to pay him his 
trust account in annual installments as long 
as it lasts. This, of course, could result in 
an employee outliving his trust account and 
being left without income at an old age. Of 
course, it might be possible for the trust to 
use a retiring employee’s trust account to 
purchase a life annuity for him from an in- 
surance company at retirement age. But 
there is no guarantee that such annuities 
will be available to self-administered em- 
ployees trusts, and even if they are, the cost 


of an open-market annuity is higher than 
an annuity purchased through a life insur- 
ance policy. 

It was suggested above that only about 
one-third of the first year’s deposit should be 
invested in life insurance policies. As these 
policies would be held as an investment of 
the trust, the premium payment is a com- 
mitment of the trust, and not of the employ- 
er corporation. Therefore, it is essential 
that an adequate reserve be established in 
the trust, invested in securities, so that pre- 
miums of future years could be paid in the 
event the corporation’s earnings fell off so 
that its current deposit may be less than the 
amount of premiums to be paid by the trust. 


Key Executives :—In a closely held corpo- 
ration of moderate size, there is always the 
possibility that upon the death of the head 
of the company, or some other key executive, 
the company will have to be liquidated, or if 
continued, it may suffer from mismanage- 
ment. As a result, the employees of such a 


company have a logical fear regarding the 


future security of their jobs. Employees, 
therefore, have a direct economic interest in 
management mortality. 


In such cases, it is advisable that the trust 
accounts of employees should be augmented 
upon the death of a key member of manage- 
ment. This is accomplished through having 
the employees’ trust carry insurance of a 
reasonable and satisfactory amount on the 
lives of key executives. Such policies will be 
held as investments of the trust with pre- 
miums paid by the trust and proceeds of the 
policy payable to the trust as beneficiary. 
Upon the death of a key executive, there- 
fore, the trustee would allocate the proceeds 
of the insurance policy to the trust accounts 
of participating employees, thus supplying 
them with greater financial security. 


Stockholders:—Part of what has been 
said with reference to key executives could 
also apply to the death of a large stockholder 
in a closely held corporation. Here, how- 
ever, there are other problems. Because of 
the estate tax problems of a deceased stock- 
holder’s estate brought about because of an 
insufficiency of cash or liquid assets his ex- 
ecutors might be forced to sell his stock at 
a sacrifice into unfriendly, competing or un- 
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qualified hands. This again would make em- 
ployee jobs insecure. Under such circum- 
stances, it naturally behooves a stockholder 
to plan during lifetime for an orderly with- 
drawal at his death of a portion of family 
capital from the business, without jeopard- 
izing employee relations. 

It is natural that permanent employees, 
those with the company over five years, 
should be attracted by a future participa- 
tion in ownership, even though it may be 
held for them indirectly through a trust. 
An employees’ trust of the type we are dis- 
cussing, therefore, represents a future mar- 
ket for part or all of the stock of a deceased 
stockholder. In order to carry out this plan 
and to properly finance it, the employee’s 
trust could enter into an agreement with 
existing stockholders to buy certain stock 
when they die. Inasmuch as a stockholder 
could die shortly thereafter, the trust should 
immediately fund this purchase by carrying 
insurance on the stockholders’ lives, pay- 
ing the premiums, and being the beneficiary 
of the policy. Upon the death of a stock- 
holder, the trust is thus supplied with ade- 
quate funds with which to effect the pur- 
chase immediately. 

This plan would thus accomplish two im- 
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portant ends. It would supply necessary 
liquidity to a deceased stockholder’s estate, 
assuring it of a fair price, in cash, for all or 
part of the stock, and it would provide the 
employee’s trust with an ownership interest 
in the company. This latter point, of course, 
could do much in improving employee mor- 
ale and increasing employee incentive. If, 
however, it is not deemed advisable for an 
employee’s trust to hold common stock of 
the company, then, through a recapitaliza- 
tion, effective upon a current stockholder’s 
death, the trust could purchase only pre- 
ferred stock, which would still accomplish 
all purposes and would, in addition, supply 
the trust with an investment holding a pre- 
ferred position in the company. 


EFFECT OF NON-TESTAMENTARY 
DISPOSITION 


N planning the disposition of an estate by 

a Will, it must first be determined what 
property will pass under the Will. If a per- 
son about to make a Will does not disclose to 
his attorney full details regarding owner- 
ship registration of his property, it is pos- 
sible that the resultant Will will be very 
much out of focus. A few examples of this 
follow: 

Joint Ownership:—Any property regis- 
tered in the joint names of husband and 
wife, with right of survivorship, would pass 
directly to the survivor upon the death of 
one, and would not be disposed of by the 
Will of the decedent. This point is of con- 
siderable importance in many cases, as it is 
rather common practice for a husband to 
register War Bonds, bank accounts, resi- 
dences, and sometimes other forms of prop- 
erty, in the joint names of himself and wife. 

Proceeds of Life Insurance Policies :—Un- 
less the proceeds of life insurance policies 
are payable to the estate of the insured, such 
funds would not pass under the insured’s 
Will. Insurance proceeds directed to be left 
with the insurance company to pay interest 
or installments to a wife represent an ex- 
ample of this. 

Living Trusts:—If a husband had estab- 
lished a living trust during his lifetime, 
whether or not revocable by him, the terms 
of which provided that upon his death the 
trust should continue for stated beneficiar- 
ies, the principal of such trust would not 
pass under his Will. 

Powers of Appointment:—The decedent 
may have been given a power of appoint- 
ment over the principal of a trust, estab- 
lished under the Will of his father. If he 
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exercises it in favor of his estate, then the 
property represented would pass under his 
Will and be disposed of in the same manner 
as other property in his own name. If 
he exercises the power in favor of a named 
beneficiary, then one provision of his Will 
would direct the manner in which such ap- 
pointive property is to be disposed of, but 
the provisions of his Will applicable to other 
property would not be controlling with 
respect thereto. If such power of appoint- 
ment is not exercised by the Will of the per- 
son possessing the power, then it represents 
property that could pass under the Will of 
such person but does not, in which event it 
would be disposed of under the terms of the 
Will or trust wherein the power had its or- 
igin. 

Generally speaking, the only property that 
actually passes by Will is property regis- 
tered in the name of one person alone in his 
or her individual capacity. As a result, if it 
had been the intention of a husband that his 
entire estate should be held upon his death 
in one trust under his Will, the foregoing 
types of ownership or registration would or 
could result in defeating that objective. 
Many Wills have been drawn on the assump- 
tion that they would dispose of a great deal 
more property than was actually the case. 
As a further illustration of this point, take 
the case of an individual who toid his at- 
torney that he valued his estate at about 
$250,000, all in his own name. A Will, 
therefore, was prepared on the basis of dis- 
posing of an estate of that size. However, 
when this man died, it was found that there 
was $100,000 of property that passed direct- 
ly to his wife under joint ownership, and 
there was $50,000 of life insurance proceeds 
retained by insurance companies. There- 
fore, only $100,000 of assets passed under 
this Will, which further provided that all 
estate taxes, debts and expenses should be 
payable out of such assets. As a result, 
there was a net estate of only $12,000 to be 
disposed of by this Will, although it pro- 
vided for specific cash bequests of $25,000 
and a very elaborate trust for the widow. 


At the annual election of the Trust Compan- 
ies’ Association of Oregon, Portland, the fol- 
lowing officers were elected for the year: 

Pres.: Milton H. Erz, Title & Trust Co. 

V.P.: Chester J. Irelan, Portland Trust & 
Savings Bank. 

Secy.-Treas.: Richard A. Welch, First Na- 
tional Bank of Portland. 
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Employee Benefit Plans Set Up 


Chicago Title and Trust Company has been 
named trustee under a profit sharing trust 
established by Dovenmuehle, Inc., Chicago 
mortgage firm. A sum equivalent to 12%% 
of compensation for 1944 has been set aside 
under the plan. The amount is 20% of the 
company’s profits after setting aside 6% on 
invested capital. 

Chase National Bank of New York is trustee 
of a profit sharing trust for salaried employ- 
ees of National Lead Co. The plan calls for 
contributing 5% of the company’s and its 
subsidiaries’ consolidated net income before 
Federal taxes. The contributions will be al- 
located to the employees in the proportion 
which their salaries bear to the total salaries 
of the participants, estimated at several thou- 
sand in number. 


Central Hanover Bank and Trust Com- 
pany of New York has been selected as trustee 
of the retirement fund established by J. S. 
Bache & Co., first brokerage house to set up 
an employee benefit plan. Contributions are 
fixed at 5% but not to exceed 15% of annual 
compensation of the participants. An em- 
ployee leaving the firm before twenty years of 
service forfeits his rights under the plan. 
Death benefits are provided. 
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CURRENT EVENTS 


COLORADO 


Denver—H. L. Sanders advanced from vice 
president to executive vice president at the 
DENVER NATIONAL BANK. 


FLORIDA 


Fort Lauderdale — BROWARD BANK & 
TRUST CO. elected Arthur W. Saarinen as 
vice president and announced the resignation 
of J. H. Philpott as assistant to the president. 
Mr. Saarinen came from the Federal Reserve 
Bank of Atlanta, where he was chief exam- 
iner. 


ILLINOIS 


Chicago—CHICAGO TITLE & TRUST CO. 
announced the appointment of Paul Kerr as 
assistant secretary. 

Chicago—Maurice J. Costello was elected as- 
sistant vice president and trust officer, LAKE 
SHORE NATIONAL BANK, to assist H. E. 
Devereaux, vice president in charge of the 
trust department. 


Chicago—NORTHERN TRUST CO. elected 
Austin Fleming as attorney. Mr. Fleming is a 
graduate of Michigan University and Law 
School and was with the Office of Price Ad- 
ministration and Department of Justice in 
Washington, D. C., and recently, with the 
American Brass Company in Connecticut as 
special counsel. 


INDIANA 


Indianapolis — 
John M. Zuber, 
formerly vice 
president in — 
charge of the 
trust department 
at Ohio Citizens 
Trust Co., Toledo, 
was elected vice 
president and 
trust officer of | 
AMERICAN NA- 
TIONAL BANK. 


KANSAS 


Wichita — 
Whitney Drake 
was elected vice 
president in 
charge of new business and public relations at 
the FOURTH NATIONAL BANK. 





JOHN M. ZUBER 


KENTUCKY 


Shelbyville—William A. Searce has been pro- 
moted to the presidency of FARMERS & 
TRADERS BANK to succeed the late Charles 
F. Beard; E. H. Franklin, vice president, as- 
sumes Mr. Searce’s post of cashier. 


PERSONNEL CHANGES IN TRUST INSTITUTIONS ~ 
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MARYLAND 


Baltimore—UNION TRUST CO. has made 
the following changes: Frederick P. Storm, 
promoted to vice president and trust officer; 
Richard H. Thompson to trust officer; Fred- 
erick M. Knierman, assistant trust officer. 


MICHIGAN 


Grand Rapids—Capt. William J. Johnson has 
been appointed an attorney in the probate de- 
partment of MICHIGAN TRUST CO., after 
having spent four years in active service. He 
was formerly with the law firm of Travis, Mer- 
rick & Johnson, and is a graduate of Prince- 
ton and of University of Michigan Law School. 


Detroit — Col. 
David J. Gothold, 
veteran of both 
World Wars, has 
been appointed 
vice president at 
the BANKERS 
TRUST CO.:OF. 
DETROIT. He 
was formerly 
with the Bankers 
Trust from 1931 
until 1941. Col- 
onel Gothold is a 
registered archi- 
tect, and has been 
named chairman 
of a_ standing 
; committee on 
banking quarters by J. Lewell Lafferty of the 
Financial Advertisers Assn. 





DAVID J. GOTHOLD 


MINNESOTA 


Minneapolis—Russell Stotesbery, president 
of the University National Bank, became pres- 
ident of MARQUETTE NATIONAL BANK to 
succeed Ralph W. Manuel, retired, who became 
chairman of the board. Mr. Stotesbery is a 
board member of the Chicago-Lake State Bank, 
a director of the People’s Savings Bank, Water- 
loo, Iowa, and the [Illinois National Bank, 
Quincy, Ill., and executive vice president and 
director of the Federal Discount corporation, 
Dubuque, Iowa. 


MISSOURI 


Kansas City—-COMMERCE TRUST CO. pro- 
moted Charles H. Owens and H. P. Cameron 
from assistant trust officers to trust officers. 
They will take over the duties of the late 
Ralph L. Adams. 

St. Louis—At the MERCANTILE-COM- 
MERCE BANK & TRUST CO. the following 
changes were made recently: Joseph A. Mc- 
Carthy, trust officer, elected vice president; 











John P. Butler, 
promoted from 
associate trust 
officer to trust 
officer; George F. 
Torrey, former 
assistant trust of- 
ficer, to associate 
trust officer. 


NEW JERSEY 


Bloomfield — 
John W. Kress 
was elected a 
member of the 
board of man- 
agers of BLOOM- 
FIELD SAV- 
INGS INSTITU- 
TION. He is vice president and trust officer 
of the Howard Savings Institution, Newark, 
and president of the Savings Banks Assn. of 
New Jersey. 

Newark—E. Allen Smith retired as execu- 
tive vice president and trust officer of the 
MERCHANTS & NEWARK TRUST CO. 


NEW YORK 
Bronxville — BRONXVILLE TRUST CO. 
elected as directors: Ralph G. Wills, vice pres- 
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ident and treasurer, and W. Arthur Bostwick, 
vice president and trust officer. Miss Camille 
B. Rispole was made assistant trust officer. 


New York—James A. Jackson resigned as 
president and director of the CONTINENTAL 
BANK & TRUST CO.; Frederick E. Hasler, 
chairman of the board, will resume his former 
dual position of chairman and president. Stock 
in the bank owned by Lazard Freres & Co., 
where Mr. Jackson came from, has been sold. 


New York—FIRST NATIONAL BANK 
elected Samuel A. Welldon chairman of the 
board, and Alexander C. Nagle, vice president, 
was elected president, director and chief exe- 
cutive officer to fill the position vacated by 
the recent death of Leon Fraser. Mr. Nagle 
has been with the Bank 38 years, having been 
vice president since 1928. He is a director of 
many corporations, including the Great North- 
ern Railway, American Radiator & Standard 
Sanitary Corp., National Biscuit Co. and Fed- 
eral Insurance Co, 


Middletown—Kenneth W. Thompson was 
elected vice president and assistant trust offi- 
cer of the ORANGE COUNTY TRUST CO., 
having resigned as vice president of the First 
National Bank, Morristown, N. J. 


NORTH CAROLINA 


Burington—NATIONAL BANK OF BURL- 
INGTON announced the following changes: C. 
V. Long, former cashier and assistant trust 
officer, was elected president and trust officer 
to succeed the late L. J. Blakey; A. P. Tate, 
former assistant cashier, elected cashier and 
assistant trust officer; G. D. Moore, elected 
chairman of the board. 


Elizabeth City—L. L. Miller, FIRST & CIT- 


IZENS NATIONAL BANK, was promoted to 
trust officer to succeed D. Guy Brockett. 


Greensboro—T. Hunter Bell, formerly in the 
Raleigh branch of SECURITY NATIONAL 
BANK, has been named a trust officer at the 
main office. 


OHIO 


Cincinnati—Paul B. Momberg, assistant trust 
officer, SOUTHERN OHIO SAVINGS BANK 
& TRUST CO., succeeded David Reece as trust 
officer. Mr. Reece retired. 


OREGON 


Portland—Lieut.-Col. Robert M. Alton has 
returned to UNITED STATES NATIONAL 
BANK as vice president and trust officer, after 
three years in active service with the Army 
Air Corps. As chief of the contract retraining 
and settlement division, he conducted schools 
for business men on contract termination pro- 
cedure. 
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PENNSYLVANIA 


Easton—Floyd R. Lear, Sr., formerly senior 
vice president, LAFAYETTE TRUST CO., was 
elected president to succeed Bert S. Reading, 
deceased. C. B. Matsinger, who had been as- 
sistant to the president, was promoted to exe- 
cutive vice president. 


Huntingdon—W. Clair Hall, formerly as- 
sistant cashier and trust officer, FIRST NA- 
TIONAL BANK, was elected vice president in 
charge of trusts. Mr. Hall is a member of the 
trust company section, executive committee, 
Pennsylvania Bankers Assn. 


Pittsburgh—James B. Davis was elected vice 
president at the FIRST NATIONAL BANK. A 
graduate of Yale and the Harvard School of 
Business Admniistration, Mr. Davis had been 
with the Chemical Bank & Trust Co., New 
York. 


TENNESSEE 


Chattanooga—At the AMERICAN TRUST & 
BANKING CO., C. G. Martin advanced to vice 
president in the trust department; Charles F. 
Emerson and H. A. Minor to assistant vice 
presidents. 


VIRGINIA 


Charlottesville—Henry Haden became pres- 
ident of NATIONAL BANK & TRUST CO. to 
succeed the late Dr. W. Dan Haden. The new 
president has been an executive and director 
of finance of Albermarle County since the exe- 
cutive form of government was adopted 11 
years ago, but will resign when a successor 
will have been appointed. 


WYOMING 


Cheyenne—Fred W. Marble, vice president 
of STOCK GROWERS NATIONAL BANK 
since 1938, has been elected president to suc- 
ceed his father, the late Arthur H. Marble. 


TRUST INSTITUTION BRIEFS 


Chicago, Ill.—A new trust department has 
been formed by the CENTRAL NATIONAL 
BANK, headed by Samuel L. Seltzer as trust 
officer, with Louis A. Bowman assisting him. 
Mr. Seltzer is an attorney and former trust 
officer; Mr. Bowman has had over 21 years’ 
experience in banking, investment and trust 
affairs, as trust officer and attorney for sev- 
eral large banks. The wide increase in cus- 
tomer demands for trust accommodations has 
resulted in this new department. In the past 
nine years, capital has increased from $300,000 
to $60,000,000. 


St. Paul, Minn.—Effective April 16, the name 
of the FIRST TRUST COMPANY OF SAINT 
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PAUL STATE BANK was changed to FIRST 
TRUST COMPANY OF SAINT PAUL. 


Buffalo, N. Y.—Vice president Lieut.-Col. 
Bert H. White, on leave from the LIBERTY 
BANK with the Smaller War Plants Corp. from 
June, 1943 to January, 1945, has been awarded 
the Legion of Merit “for exceptionally meritor- 
ious services.” 


New York, N. Y—GUARANTY TRUST CO. 
has concluded a lease for space at 40 Rocke- 
feller Plaza for the establishment of a branch 
office to render complete banking and trust 
services, 


Rochester, N. Y.—Consolidation of Lincoln- 
Alliance Bank & Trust Company and Roches- 
ter Trust & Safe Deposit Company, the largest 
and third largest banks in Rochester, has been 
approved by boards of directors of both banks. 
The new name to be effective July 2 will be 
Lincoln-Alliance Rochester Trust Company 
and aggregate banking assets will exceed 
$235,000,000, while aggregate assets in the 
trust department will exceed $170,000,000. With 
these figures the bank will be largest in New 
York outside New York City and Buffalo. 


Cleveland, Ohio—John J. Luthi, trust agent 
for the Superintendent of Banks in the liquida- 
tion of the GUARDIAN TRUST CO., has re- 
signed to enter the practice of law with Mc- 
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Donald & Hood. Mr. Luthi was a trust officer 
of the old Guardian Trust Co. 


Pottsville, Pa—The PENNSYLVANIA NA- 
TIONAL BANK & TRUST CO. and the SAFE 
DEPOSIT BANK were consolidated and are 
now known as THE PENNSYLVANIA NA- 
TIONAL BANK & TRUST CO. OF POTTS- 
VILLE, with common capital stock of $300,000 
divided into 15,000 shares (par value $20 each) 
and a surplus of $500,000. Lehr W. Pitts, 
formerly of the personal trust department, 
First National Bank of Jersey City, was ap- 
pointed manager of the trust department. Mr. 
Pitts was also with Chase National Bank of 
Mm Y. 


Seattle, Wash. — Walter A. Johnson of 
Chewelah has been appointed State Supervisor 
of Banking, succeeding J. C. Minshul. Mr. 
Johnson was formerly an officer of the FIRST 
NATIONAL BANK, Chewelah, was a member 
of the State Legislature in 1935, chairman of 
the House Banking Committee during that 
session, and was returned to the Legislature 
in 1941. 


Morgantown, W. V.—Under the Federal Re- 
serve Act THE FIRST NATIONAL BANK has 
been granted trust powers, D. R. Richards, ex- 
ecutive vice president, being in charge of the 
new department. 
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IN MEMORIAM 


LIEUT. JAMES 
R. GRISWOLD, 
USNR, former 
assistant trust of- 
ficer at the Amer- 
can Trust & 
Banking Co.,, 
Chattanooga, 
Tenn., killed in 
action in the ser- 
vice of his coun- 
try. 


LEWIS J. 
BLAKEY, presi- 
dent and trust of- 
ficer of the Na- 
tional Bank of 
Burlington, N. C. 





LT. JAMES R. GRISWOLD 


MISS MARGARET E. CAREY, assistant 
trust officer at the First National Bank of 
Mobile (Ala.), who had the distinction of be- 
ing the first woman ever to hold that position 
in Mobile. In her memory her fellow-officers 
and the directors of the bank signed a resolu- 
tion which was incorporated in the bank’s 
minutes. 


T. H. CRAWFORD, former assistant trust 
officer, Atlantic National Bank of Jacksonville, 
Fla. 


RALPH L. ADAMS, trust officer of the Com- 
merce Trust Co., Kansas City, Mo., since 1929 
and an employee of the bank for over thirty 
years. 


JOHN G. CUTTING, president of the Second 
National Bank, Cincinnati, and dean of Cincin- 
nati bankers. One of his sons, T. Gordon, is 
vice president and trust officer of the Bank. 


FREDERICK G. HERBST, vice president in 
charge of the Corporate Trust Division of Irv- 
ing Trust Co. and treasurer of the New York 
Stock Transfer Assn. 


WILLIAM PEABODY MALBURN, former: 
vice president of Chicago Title & Trust Co., of 
the Irving Trust Co. of N. Y., and Assistant 
Secretary of the Treasury in the Wilson Ad- 
ministration. Also farmer Chief National 
Bank Examiner for the Second Federal Re- 
serve District of N. Y. 


FRANK H. MARQUIS, chairman and trust 
officer of the Mansfield Savings Trust National 
Bank, Ohio. 


JOHN J. SEELEY, treasurer of the Putnam 






FRED C. VINCENT, president of the John- 


son County National Bank & Trust Co. of Kan- 
sas City, Mo. 











CURRENT EVENTS 


Carroll Named Red Cross 
Commissioner 


Frederick A. Carroll, vice president and trust 
officer of The National Shawmut Bank of 
Boston, and president of the Trust Division, 
American Bankers Association, has been named 
American Red Cross Commissioner for Great 
Britain and West- 
ern Europe. The 
appointment of 
Mr. Carroll as 
successor to 
Harvey Gibson, 
president of Man- 
ufacturers Trust 
Company of New 
York, was  an- 
nounced in Wash- 
ington on April 
26 by Basil 
O’Connor, Chair- 
man of the Amer- 
ican Red Cross. 


For many years, 
Mr. Carroll has 
been prominent in 
banking and legal circles. He has been in 
charge of the Trust, Transfer and Real Estate 
departments of the Shawmut Bank since 1924, 
and for ten years has been counsel for the 
bank. He is a member of the Executive Coun- 
cil and Administrative Committee of the Amer- 
ican Bankers Association. 





FREDERICK A. CARROLL 


He is a director of the United Mutual Fire 
Insurance Company, Devonshire Financial Ser- 
vice Corporation and the Boston Better Bus- 
iness Bureau, and a trustee of the Home Sav- 
ings Bank, Boston. He is a member of the 
Committee on Effect of Federal Legislation 
and Regulations of Real Property and of the 
Committee on Trust and Probate Decisions of 
the American Bar Association. 


Mr. Carroll has been active in a variety of 
civic and charitable organizations, including 
the Greater Boston United War Fund, of which 
he was appointed Chairman of the Public Ser- 
vice Division for the 1946 campaign. 


Reserve City Bankers Elect Hanes 


Robert M. Hanes, president of the Wachovia 
Bank & Trust Co., Winston-Salem, N. C., was 
elected president of the Association of Reserve 
City Bankers, succeeding Robert V. Fleming, 
president of The Riggs National Bank, 
Washington, D. C. William F. Kriebel, vice 
president and treasurer of The Pennsylvania 
Company for Insurances on Lives and Granting 
Annuities, Philadelphia, was elected vice pres- 
ident of the Association succeeding Walter 
Kasten, president of the First Wisconsin Na- 
tional Bank, Milwaukee. 
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Common Trust Fund States 
Now in Majority 


New Jersey and West Virginia have adopted 
common trust fund enabling statutes within 
the past few weeks, making a total of twenty- 
five states which have specific statutory au- 
thority for the establishment of such funds. 
As reported in the last issue, Maryland en- 
acted a common trust fund law earlier this 
year. 


While the West Virginia law is the simple 
Uniform Common Trust Fund Act, the New 
Jersey measure is detailed. All investments 
other than Government, state and municipal 
securities, must be readily marketable; mort- 
gages are prohibited. If the individual trust 
instrument requires, by its silence or express 
direction, investment in legals, the trust may 
participate in a common trust fund, which, 
however, must be restricted to legals. Discre- 
tionary common trust funds may be estab- 
lished for those trusts which permit investment 
in non-legals. Unless ordered by court, no 
court accountings are required, There is no 
limitation on the amount of participation by an 
individual trust. 


KENDE GALLERIES 
at GIMBEL BROTHERS 


33rd Street & Broadway 
New York, 1, N. Y. 


SALES at PUBLIC AUCTION 
for ESTATES 


7 
APPRAISAL FOR TAX 


AND OTHER PURPOSES 


The Kende Galleries offer unparalled 
facilities for selling estates. Cash ad- 
vances on properties for estates in 
need of administration expenses or 
taxes will be made. All sales are 
given unusually large coverage in 
newspapers and magazines. Write or 
phone for information about the addi- 
tional advantages offered by the 
Kende Galleries, PEnnsylvania 6-5185. 








A Century of Progress 


On May 17, 1945, The National City Bank 
of Cleveland celebrated its one hundredth an- 
niversary. Woven into its annals is the story 
of the enterprise and courage which have built 
a great municipality—for Cleveland as a city 
was officially but nine years old when The City 
Bank was granted its State charter on May 
17, 1845. Twenty years later The City Bank 
became The National City Bank of Cleveland 
with a capital of one hundred thousand dollars. 
By the close of the nineteenth century The 
National City Bank had successfully met the 
challenge of two wars and of half a century 
of intensive economic development. 


Cleveland was well advanced in its evolution 
as the city we know today when, in 1913, the 
bank moved into “palatial banking rooms” in 
the Leader Building, which it was to leave 
seven years later to enter its own home in its 
present location at Euclid Avenue and East 
Sixth Street. Always its objective had re- 
mained unchanged—to meet soundly and con- 
structively the needs of the clients it served. 
How well this ambition was achieved is appar- 
ent in the fact that it emerged strong and se- 
cure from the trying period which culminated 
in the bank holiday of 1933. 


Cleveland’s oldest bank in that year entered 
a new era under the leadership of Lewis B. 
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Williams as Chairman of the Board and Sidney 
B. Congdon as President. They may well re- 
gard with satisfaction the amazing develop- 
ment of their organization throughout the ad- 
ministration. The increase in assets from 
thirty-five million in 1932 to over four hundred 
and forty million in 1945 is but an indication 
of the sound judgment exercised by them and 
the Directors, whose names have always been 
an index to the business and industrial leader- 
ship of the city. 


O 


Refresher on Life Insurance 


The American College of Life Underwriters, 
to assist underwriters in the armed forces, is 
preparing a series of four “refresher” mon- 
ographs, each dealing with significant develop- 
ments of the war period in one of the four 
major fields of subject matter covered by the 
C. L. U. program. Thus, there will be a vol- 
ume on Life Insurance; one on Economic, Gov- 
ernment and Social Problems; one on Law, 
Trusts and Taxes; and one on Finance. 


The first of these, already issued, covers such 
subjects as types of contracts; life values dur- 
ing wartime; estate preservation; investment 
aspects of life insurance, and settlement op- 
tions. Further information may be obtained 
from the College at Philadelphia 4, Pa. 





The National City Bank of Cleveland lobby, 1869-1886 





Cities Service reports on 


INCREASED SERVICE 
to the Nation in 1944 


ITIES SERVICE COMPANY and its sub- 
sidiaries sold 337 million dollars worth 
of goods and services last year, 63 million 
more than in 1943. Behind this is a story 


to the production of war materials. As 
far as is known, that is more than any 
other oil company has spent for this 
purpose in the same period. 


of increased service to the Nation. 

Since Pearl Harbor, Cities Service has 
invested more than 110 million dollars of 
its own money in facilities now devoted 


When peace returns, these same ultra- 
modern plants will continue to serve the 
Nation with the finest in petroleum and 
natural gas products. 


HIGHLIGHTS of SERVICE in 1944 


In 1943—Cities Service refineries processed 33.6 million 
barrels of crude oil. 

In 1944—53 million barrels were run. Today the new Tut- 
wiler Refinery at Lake Charles, La., alone processes 
more than 80 thousand barrels daily. 


58% INCREASE 
in refinery 
runs 


In 1943—petroleum subsidiaries sold 45 million barrels of 
refined products. 
In 1944—oil product sales totaled 66.7 million barrels. 


48% INCREASE 


in oil sales 


In 1943—natural and manufactured gas sales were 213 bil- 


; lion cubic feet.* Customers served at the year-end 
13% INCREASE numbered 551,046. 


in natural In 1944—sales were 240 billion cubic feet. Customers served 
and on December 31st were 569,777. 


£ 

a The new pipeline from the Hugoton gas fields is currently 

gas delivering in excess of 200 million cubic feet daily to 
Kansas City, Wichita and other war industry areas. 


21 OCEAN-GOING TANKERS (14 government-owned) carried to the war 
zones 9.4 million barrels of aviation gasolene, fuel oil and other products— 
58% more than in 1943, They also carried trucks, planes and PT boats as 
super cargo. 


2.869 TANK CARS hauled 11 million barrels 170 million car miles. 


5.938 MILES of owned and affiliated pipelines carried 135.2 million barrels of 
oil, a 10% increase over 1943. 


* Adjusted to reflect exclusion of utility subsidiaries sold in 1944 or under contract of sale. 
in consolidated funded debt, notes payable 


and preferred stock was more than 200 mil- 
lion dollars. 


| * the past fourteen years, Cities Service has 
invested more than 413 million dollars in new 
construction and acquisitions. Net reduction 


CITIES SERVICE COMPANY 


Copies of the Annual Report for 1944, from which the above 
information was taken, may be had by writing Cities SERVICE 
Company, Room 1812, 60 Wall Street, New York 5, New York. 





TRUSTS and ESTATES—May 1945 


Where There’s A Will... 


HE late President Franklin D. Roose- 

velt set forth in his 7,000 word will, 
drawn in 1941, a meticulously detailed meth- 
od for the disposition of his personal prop- 
erty. Mrs. Roosevelt may, within six months 
after his death, notify the executors in writ- 
ing of her selection of items for use during 
her lifetime. Of the remaining objects, each 
of the President’s five children may, within 
three months thereafter, by unanimous 
agreement select items totalling in value not 
more than one-fifth of the aggregate per- 
sonal property as appraised for State estate 
tax purposes. If no agreement is reached, 
selection shall be made in the order of sen- 
iority. 

The rest of the estate is left in a trust 
fund from which Mrs. Roosevelt will receive 
the entire income. Upon her death, one-half 
of the principal will be divided equally 
among the children, the other half to be 
held in separate trusts for each of them and 
distributed to their respective children upon 
death. Mr. Roosevelt named his son, James, 
and two friends, Basil O’Connor and Henry 
T. Hackett, as executors and trustees, with 
a proviso that upon the death, incapacity or 
resignation of one of them the others shall 
appoint a New York bank or trust company 
as successor executor or trustee. No value 
has yet been placed on the estate; most of 
the President’s wealth was inherited from 
his mother who left him nine-tenths of her 
million dollar estate. 

* * & 


Former United States Supreme Court 
Justice John Hessin Clarke named Adelbert 
College of Western Reserve University, 
Cleveland, as the principal beneficiary of his 
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million dollar estate. Justice Clarke was 
best known perhaps for his espousal of the 
League of Nations, resigning in 1922 to 
carry his fight for the League to the Amer- 
ican people. In his will he made a bequest 
of $100,000 in trust to purchase books for a 
library association. To three cousins, his 
only living relatives, Justice Clarke gave 
$1,200 a year for life. Numerous cash lega- 
cies were left to friends and employees. 
Stock in a printing company which Jus- 
tice Clarke controlled is to be sold to a 
named individual at $30,000 less than the 
market value “in appreciation of the long 
and valued service to the company” rendered 
by the individual and his father. To the gen- 
eral manager of another firm, Justice Clarke 
left 600 shares of stock in that enterprise, 
with a proviso that if the stock is not worth 
$10,000 the difference should be paid in 
cash. The Farmers and Merchants National 
Bank of Los Angeles is named executor and 


trustee. 


Leon Fraser, president of the First Na- 
tional Bank of New York and former presi- 
dent of the Bank for International Settle- 
ments, wrote his will on a stationer’s printed 
form. To his adopted son he gave $5,000, 
certain real estate and all personal property 
except cash, bank accounts and securities. 
To a friend, Judge John A. Mullen, whom he 
appointed co-executor and co-trustee with 
Fiduciary Trust Company of New York, he 
bequeathed $15,000. The residue of the es- 
tate is left in trust to pay the taxes on the 
real property devised to his son so long as it 
remains his property, the remainder of the 
income to be paid to the son. On July 1, 
1955, when he would have attained the age 
of 25, the trust is to terminate and the prin- 
cipal be turned over to the son. If he should 
die before that time, the principal is to be 
disposed of according to the son’s will; if he 
leaves none, it will, after stated gifts to 
three individuals, go one-half to Columbia 
University, one-quarter to Union College, 
and one-quarter to the American Red Cross. 


Gross trust department earnings of state 
banks and trust companies in the State of 
Washington for the year 1944 amounted to 
$99,028, according to the bank commissioner’s 
report. There is no indication of the number 
of trust departments represented in this figure. 
Total current operating earnings of the 85 
institutions reporting were $4,262,092. 
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Britain’s Houses of Parliament, look 





ing from the Southern Side of the Thames. 
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Letter from oLondon 


ARTHUR V. BARBER 


Banking Information Service, London, England 


Capital Issues 


HROUGHOUT the War, no issues of 

capital have been permitted in the Lon- 
don market without the sanction of the Brit- 
ish Treasury, although in certain cases cap- 
ital could be issued through investment in- 
stitutions. This policy has been designed 
to make sure that the nation’s savings and 
capital should be fully. available for the 
British Government’s war purposes. The 
Chancellor of the Exchequer has announced 


that the policy of placing essential non-Gov-’ 


ernment issues with investment institutions 
was subject to condition that the institu- 
tions concerned agree not to sell stoek nor 
to apply for permission to deal for six 
months. 

The London Stock Exchange 
Council has now issued a new 
temporary regulation designed 
to achieve full co-operation with 
the Treasury. In the event of 
an application to deal being re- 
ferred by the Stock Exchange 
to the Treasury, the Treasury 
will be prepared to consent to 
permission to deal being given 
provided that the conditions -at- 
tached to the issue have been 
complied with, and subject to 





ARTHUR V. BARBER 


+ 


the reservation that the Treasury may re- 
quest the postponement of such application 
or of its consideration by the Stock Ex- 
change if unforeseen circumstances have by 
then arisen which make postponement de- 
sirable in the public interest. 


Britain’s Floating Debt 


RITAIN cannot recover her normal 

economy so long as a vast floating debt 
in sterling exists and so long as holders of 
blocked sterling balances claim a share in 
her inadequate dollar resources. A dollar 
loan would not help the country’s economy in 
the long run, for if a large portion of it had 
to be passed on to the holders of sterling bal- 
ances the result would be that 
orders which would otherwise 
be placed in Britain by custom- 
ers abroad would go elsewhere 
and many markets would be lost 
to British trade. 

A recent reference by the 
Prime Minister to this difficult 
subject is generally interpre- 
ted to the effect that Britain 
would be entitled to ask holders 
rt of blocked sterling balances to 
© Fayer agree to consolidating the debt. 
Clearly, the terms of any set- 
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tlement of blocked balances must be subject 
to negotiations, but those concerned will 
hardly forget that their claims have arisen 
solely because Britain shouldered the war 
burden out of proportion to her own finan- 
cial resources. 


Countries which were helped towards 
final victory by Britain’s endurance in 
1940-41 could help Britain after the war by 
buying her goods to the utmost limit of 
their capacity. Britain’s economic consoli- 
dation is one of the fundamental conditions 
of world stability and prosperity and her 
ability to buy is an international and valu- 
able asset. 


Toint Bankers Conference 


An unusual conference was held in St. Louis 
on April 25. It was sponsored by the local 
Corporate Fiduciaries Association, Safe De- 
posit Association, Conference of Bank Auditors 
and Comptrollers, and Savings Association. The 
joint meeting was designed to provide a better 
understanding among all of the functions of 
each of the bank departments represented. 
Joseph W. White, vice president of Mercantile- 
Commerce Bank & Trust Co., presided. Towner 
Phelan, vice president of St. Louis Union Trust 
Co., presented a paper on the trust business, 
while Clarence Cowdery, vice president of 
Boatmen’s National Bank, also represented the 
fiduciaries by answering questions from the 
floor. More than 400 bankers attended the 
highly successful session. 


The number of entries for the 1944 exam- 
ination for the Diploma in Executor and Trus- 
tee Work, offered by the London Institute of 
Bankers, was 254 as compared with 237 in 
1943. The percentage of passes for the var- 
ious courses ranged from 51.51% in trust ac- 
counting to 81.17% in English composition. 
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Bank Loans Up 


The First 1945 issue of Rand McNally 
Bankers Directory shows an increase in loans 
to $26,357,371,000, the highest figure since 
June 30, 1932, with the exception of the 
December 30, 1941, total which was $26,893,- 
832,000. However, deposits continue to multi- 
ply much faster than loans, their total now 
being by far the greatest in history. The 
14,777 banks as of December 30, 1944, had a 
total of deposits of $143,017,960,000. 

The Blue Book figures have shown a con- 
tinual decrease in the number of banks, al- 
though new banks are being organized. On 
June 30, 1944, the total was 14,791 and on 
December 30, the total was 14 less. This con- 
trasts sharply with the record number of 31,811 
in December 1920. The summary in the Blue 
Book shows that Government bond holdings are 
still increasing, the total now held by banks 
being $86,463,927,000. However, banks still 
have a lot of cash. 


0 


Substitute Trustee Recoups 
Part of Loss 


A recent adjudication in the Orphans’ Court 
of Philadelphia reveals how a bank recovered 
part of the $72,000 loss resulting from misap- 
propriations from a charitable trust by the 
individual trustee appointed under the will of 
Mary L., Biddle who died in 1894. From Judge 
Charles L. Klein’s opinion: 

“Over a period of almost 50 years, he (the 
individual trustee) appropriated for himself all 
of the assets of the estate upon which he could 
lay his hands. He treated the principal of the 
fund as if it were his own property. 

“On July 8, 1943 the court appointed the 
Land Title Bank & Trust Co. as substitute 
trustee of the Chapman Biddle Fund for Re- 
duced Ladies. Thereafter Attorney B. A. 
Owen, together with Sidney B. Dexter, assist- 
ant vice president of the Bank, directed them- 
selves to the task of untangling this mess and 
recovering such assets as could be discovered. 

“They succeeded in recovering a valuable 
cotton plantation, title to which had been taken 
by Mr. Simpers in his own name. They also 
recovered about $5,000 from unrecorded mort- 
gages executed by Mrs. Lincoln to Mr. Simpers 
as trustee, and about $6,000 from mortgages on 
real estate. 

“Arrangements have been made for re- 
establishment of the fund on a sound business 
and social service basis.” 


There were 29 women trust officers and 110 
assistant trust officers in the United States 
in February 1944, according to a survey by the 
Association of Bank Women recently made 
available. 
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THE RIGHT TO ADVERTISE 


PPOSITION on the part of the New Hampshire Bar Association has 

defeated a bill there to repeal the unique prohibition against banks 
and trust companies’ advertising the fact that they can act as executor or 
administrator.* Representatives of the Bar Association claimed that per- 
mission for trust institutions to advertise would enable them to invade 
the profession of law and place attorneys at a “serious disadvantage” in- 
asmuch as their ethics forbid advertising. 


Apart from the fact that the latter restriction is self-imposed, this unfortun- 
ate attitude is the result of the failure to distinguish between the legal and admin- 
istrative aspects of fiduciary functions. The administration of estates and trusts 
constitutes a business no less than other activities which have legal phases, yet the 
Bar has not, so far as is known, sought to prevent other legitimate business organ- 
izations from advertising their services. It is difficult to see what so differentiates 
the administration of estates and trusts from any other business as to make it the 
sole exception to the self-evident proposition that if an individual or corporation 
is authorized to engage in a certain business he or it can advertise that authority. 


The New Hampshire situation runs counter to the wholesome progress in the 
relationships between corporate fiduciaries and the Bar, which has been stimulated 
in large measure by the Statement of Policies adopted by the American Bar Asso- 
ciation and the Trust Division of the American Bankers Association. Article IV 
of that Statement says: “A trust institution, qualified and authorized by law as a 
legitimate business enterprise, has an inherent right to advertise its trust services 
in appropriate ways.” 

Apparently there is a fear in the minds of the New Hampshire lawyers that 
trust institutions would offer legal services. That this fear is unfounded is at- 
tested by the fact that trust advertising in recent years has placed more and more 
emphasis on the message See Your Lawyer About Your Will. Throughout the 
nation attorneys (as well as the public) have admittedly benefitted by this adver- 
tising. Banks have no desire to “practice law.” They recognize the proper sphere 
of their functions and wish to leave to the Bar its proper field of legal advice and 
drafting. It would seem that the Bar should in turn appreciate the difference in 
the scope of the respective services offered by both groups. There is no conflict; 
the public needs both. A cooperative spirit on the part of attorneys would react 
to mutual benefit in protecting the estates and fulfilling the objectives of their 
clients. 


*Under the present New Hampshire law, banks cannot act as administrator; the above: 
mentioned bill would have authorized banks to serve in that capacity. 
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POLICIES IN ATTORNEY 
RELATIONS 


66 ERVING faithfully the best interests 

of our clients should tend toward cor- 
dial relations and there should be no friction 
if trust companies and lawyers give proper 
performance in their particular sphere of 
activity,” A. E. Wilson, vice president and 
chairman of the trust committee of the 
First National Bank of Minneapolis, told a 
recent meeting of the Hennepin County Bar 
Association. “Efficient management of an 
estate or trust calls for a degree of business 
experience and a range of facilities for in- 
vestment, supervision of property, account- 
ing and a host of other business considera- 
tions, the mechanics for handling which are 
not commonly available to attorneys,” Mr. 
Wilson continued. These functions in no 
way overlap or encroach upon the profes- 
sional services of attorneys. 

“Educating the public is a gradual and some- 
what expensive process. Professional consider- 
ations limit your opportunities to advertise 
either as individuals or as an association, and 
the burden of ‘carrying the good news to 
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Ghent’ has been assumed to some extent by 
banks. A by-product of our work in contin- 
uously and systematically reviewing estate 
plans is the resulting revision of old instru- 
ments and their replacement with new ones 
drawn by members of the Bar. 


“It is the general policy of our trust de- 
partment and of trust institutions in general 
to employ in probate matters the attorney who 
represented the decedent during his lifetime. 
Occasionally the family insist that some other 
attorney be employed and we ordinarily follow 
their wishes. In some instances the testator or 
trustor has specifically advised us of his wishes 
with reference to the use of an attorney. Where 
they have no attorney or do not wish to use 
their regular one, we give them the names of 
several attorneys, without any preference and 
by no means confined to large firms. It is not 
our practice to give the same names over and 
over again. 

“We occasionally hear the criticism that if 
the bank is named as executor the attorney’s 
fees may be less than would be the case if 
the estate were probated by an individual exe- 
cutor. This may or may not be the case de- 
pending upon the individual executor and upon 
who the attorney is and what facilities he has 
for rendering the various technical services 
incident to probate. Many attorneys have ex- 
pressed themselves as glad to be relieved of 
the business and administrative detail which 
the trust company is able to perform as it 
frees their time for more profitable employ- 
ment on other professional matters. 


“Cooperation works two ways. If our ef- 
forts on your behalf are significant either with 
relation to the development of new business, 
the retention of old business, or merely as evi- 
dence of good faith, we are entitled to look 
to you for a fair appraisal and accurate under- 
standing of the services which a trust institu- 
tion can render.” 


Insurance Skit 


At the Connecticut Life Insurance & Trust 
Council’s regular meeting on April 9th, there 
was presented a skit entitled, “You Planned 
My Estate—What Now?” (originally designed 
by the Financial Advertisers Assn.). Some 
fifty life underwriters and trust men were 
present, and among those who took part in 
the play were William Gager, attorney of 
Waterbury (as the attorney), J. H. Barthol- 
omew, trust officer at the Hartford-Connec- 
ticut Trust Co. (as the trust officer), Charles 
K. Gordy, C.L.U., Fidelity Mutual Life Insur- 
ance Co., New Haven (as the Insurance agent), 
and Kenneth Robinson representing the New 
England Mutual Life Insurance Co. of Water- 
bury (as the prospect). 












NEW BUSINESS 


HAT would happen if all doctors, law- 

yers, dentists, nurses and others for 
whose services there is a great need, would 
refuse to serve people of modest means? It 
would require no clairvoyant to foresee that 
we would soon have socialized services in 
these various professions. Is there any rea- 
son to doubt that the same might happen in 
the trust field if people of modest means are 
denied our services? 

Not long ago our bank undertook in a 
very modest way to announce to the public 
our ability and willingness to handle small 
estates. We used a minimum figure of 
$5,000. The results achieved were gratify- 
ing, for the few ads run in the daily papers 
brought some 200 replies for booklets. In 
addition we received two administratorships 
ranging between twenty and thirty thou- 
sand dollars. But most amazing was the 
misconception, even among lawyers, that 
trust companies were not interested in small 
business of that sort. 

Recently, we made a survey of a group of 
estates handled by us within the last few 
years, several ranging between 150 and 400 
thousand dollars, and a similar group rang- 
ing between ten and twenty-five thousand 
dollars. We found that the average time 
consumed per estate in the smaller group 
was ten months. The large group averaged 
21 months. The large group averaged 55 
personal conferences, the smaller group 
eight. The large group required investment 
department services and involved Federal 
estate and State inheritance taxes, while the 
smaller group did not require any of these 
services and had no major tax problems. 
The smaller group were handled entirely by 
junior officers and clerks, while the others 
absorbed much of the senior officer’s time. 
The earnings per $1,000 of the large estate 
assets handled was $26.62 as aaginst $50.68 
for the smaller group. 


Size Isn’t Everything 


Mere size does not in itself make a large 
estate desirable to administer, nor should a 
small estate be rejected just because of its 


undersize. If a large estate presents numer-' 





From address before Chicago Chapter, American In- 
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Broad Field Open for Profitable Business 
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ous problems involving complicated tax 
questions, will contests, or the valuation of 
unlisted stocks of a close corporation, it can 
involve activity and responsibility far be- 
yond what the executor’s fee contemplates. 
The art of losing money is not necessarily 
confined to the handling of small estates, 
just as a large but overactive commercial 
account may be undesirable from an operat- 
ing standpoint, whereas a small account can 
actually be more profitable to the bank. As 
a general rule, the small estate is not likely 
to involve serious complications, because the 
two main sources of trouble, Federal estate 
and State inheritance taxes, do not arise. 


A survey of estates probated in Cook 
County reveals that less than five per’ cent 
are handled by corporate fiduciaries, and 
that the greater part of the other 95 per 
cent represents small estates. No effort has 
ever been made to get this business by any 
of the trust companies in this area. Today, 
however, the large trust companies will ac- 
cept small estates if they, have no complica- 
tions. 

Perhaps one reason why local trust com- 
panies have not been-making any effort to 
get small estates is the expense involved in 
going after them. The number of full-time 
solicitors employed by our trust companies 
is very limited, and the solicitor has diffi- 
culty covering even all of the big names. If 
this type of business could be obtained 
through institutional effort, such as news- 
paper advertising, or radio broadcasts, sup- 
plemented by the efforts of the commercial 
officers, without having to make a costly ef- 
fort to get it, possibly the attitude of the 
trust companies might change materially. 


Accomplishments 


Our efforts indicate that there is a real 
need for our services among the middle 
classes of property owners; that if we can 
merchandise our services on a cost-appeal 
basis, we will have opened a vast field of 
potential estate business heretofore all but 
ignored. In addition, we will have narrowed 
the gap between ourselves and the legal pro- 
fession, by stimulating the making of wills 
and the probating of estates, instead of the 
indiscriminate use of joint tenancies and 
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other means of avoiding probate. We will 
also have forestalled the danger of seeing 
the socialization of trust business by the 
State or Federal government. 


If a thorough study were made as to the 
possibilities of handling small estates in a 
separate division designed to handle this 
type of work, the results would be reward- 
ing. The Security-First National Bank of 
Los Angeles made such a survey before em- 
barking on its campaign. According to Vice 
President L. H. Roseberry, it was estimated 
that one trained trust officer, assisted by a 
competent secretary, could handle each year 
approximately 150 estates under $25,000 
each. He concludes with this significant 
statement: “assuming that such estates 
would average $10,000 in size, it was esti- 
mated that this one officer could earn in 
statutory fees in excess of $50,000 a year.” 


The commercial officer can be of consider- 
able assistance in directing prospects to the 
trust department. If he finds that a person 
carries a modest but satisfactory account 
and gives the impression of being a sub- 
stantial, thrifty and progressive individual, 
the officer should find some opportunity to 
open up the subject of his estate and his 
will, show him some trust literature, tell him 
about the bank’s fine trust service, and have 
him meet one of the trust officers at the ear- 
liest opportunity. In many instances, an 
introduction is all it takes. It should be 
made clear to the prospect that there is no 
obligation on his part in talking with the 
trust officer. I have found from experience 
that some customers feel they are incurring 
a liability as if they consulted a lawyer or 
a doctor; in some instances they have asked 
whether they owed anything. 

As to the handling of small trusts, as 
distinguished from executorships and ad- 
ministratorships, I doubt whether this could 
be done profitably, unless we establish a 
common trust fund for the investment of all 
trusts in a pool, or unless we confine the in- 
vestments to Government bonds, and sim- 
plify the trust agreements to a point where 
their administration will require a mini- 
mum of time and where they can be admin- 
istered by junior officers and clerks, in a 


. manner similar to the handling of optional 


settlement funds by insurance companies. 
In Illinois the enabling legislation authoriz- 
ing the establishment of common trust 
funds limits investments to legals. Until 
trustees can invest in preferred or common 
stocks of corporations, I doubt whether any 
trust company will set up a common trust 
fund. 
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ARRANGING LIFE INSURANCE 


Stock Purchase Plans and Endowment Options 


WARNER F. HALDEMAN 
Associate Counsel, Penn Mutual Life Insurance Co., Philadelphia 


S is well known by now, the General 
Counsel of the Bureau of Internal Rev- 
enue ruled, on November 10, 1944, that un- 
der a stock purchase and sale agreement, the 
sale is really made by the decedent during 
his lifetime rather than by his executor 
after his death, and therefore the difference 
between the decedent’s original cost and the 
amount which his associates agree to pay to 
his estate represents a taxable gain. 
Theoretically, this ruling is equally ap- 
plicable to both corporation and partnership 
cases. However, since the partners are re- 
quired to report and pay an income tax on 
all of the profits of their business as earned 
each year (such profits in effect reflecting 
the increased value of their interests) the 
capital gain realized under a business insur- 
ance agreement at the death of a partner 
ordinarily will consist only of such items as 
good will or the increases in value of real 
estate. In view of this, there will be many 
partnership cases in which the tax problem 
should not be a serious one. 


Does this mean that business insurance 
for stock and partnership interest retire- 
ment will no longer be practicable or attrac- 
tive? I think not—for there is an alternate 
plan which seems to accomplish substantial- 
ly the same purpose as the agreement forms 
heretofore used and which, it is quite gen- 
erally agreed, should be held not subject to 
the General Counsel’s ruling. The alterna- 
tive plan provides for the purchase of poli- 
cies by each stockholder or partner on the 
life of the other and for a specific method of 
valuation but gives the surviving stockhold- 
ers or partners the privilege or option of 
purchasing the interest of a decedent at the 
specified value within some fixed period, 
such as thirty or sixty days after a per- 
sonal representative has qualified to admin- 
ister the estate of the decedent. Since the 
agreement would give the survivors an op- 
tion to purchase, rather than requiring them 
to purchase, it could not be said to constitute 
a sale completed by the decedent during his 
lifetime; and if the option is, in fact, exer- 
cised by the survivors, their purchase should 


From address before Philadelphia Life Insurznce and 
Trust Council, March 22. 


be held to have been made from the dece- 
dent’s executor or administrator after his 
death, thus making the General Counsel’s 
reasoning inapplicable. 


It would not be better to exempt these 
agreements from the operation of the Gen- 
eral Counsel’s ruling by giving the option to 
sell or not to sell to the executor or adminis- 
trator of the deceased stockholder or part- 
ners (thus assuring each estate a minimum 
value for the business interest). If the sur- 
vivors are required to purchase for a fixed 
price, the decedent’s executors or adminis- 
trators, in my opinion, would be held to have 
received a valuable right by reason of the 
agreement; and if the sale were made, the 
gain would be considered to have accrued to 
the decedent before death and, therefore, 
would be taxable when received, in accord- 
ance with Section 126 of the Internal Rev- 
enue Code. 


Matured Endowments—and 
Life Insurance 


Under the present Federal tax law there 
is a definite advantage to be gained by hav- 
ing endowment policies mature payable au- 
tomatically under an installment or annuity 
option. Under such an arrangement the in- 
sured avoids being taxed in the year of ma- 
turity on the entire gain. (Excess of ma- 
turity value over net premiums paid.) His 
contract will be taxed as an annuity, the 
consideration for which was the aggregate 
of the net premiums paid rather than the 
maturity value. In other words, he will in- 
clude as taxable income each year only that 
portion of the installment or annuity pay- 
ments received which represents a 3% re- 
turn on the aggregate of net premiums paid 
for the contract until he has received tax 
exempt income equal to the amount of such 
premiums, after which, of course, the entire 
income will be taxable. 


If an endowment policy is permitted to 
mature payable in one sum, even though the 
insured immediately thereafter elects to 
have the proceeds left with the insurance 
company under an installment or annuity 
option, the insured will be held to have re- 
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ceived, in the year of maturity, taxable in- 
come equal to the difference between the ma- 
turity value and the aggregate of the net 
premiums paid for the contract. And if an 
installment or annuity option is elected 
after maturity, the maturity value, not the 
aggregate of premiums, will be taken as the 
cost of the annuity, so that the taxable por- 
tion of the income payments each year will 
be 3% of the maturity value. 


If the insured, either before or after ma- 
turity, elects to receive an interest income 
on the endowment proceeds and reserves the 
right to withdraw the principal, he will be 
taxed in the year of maturity on the entire 
amount of the gain; and, of course, the in- 
terest payments will be taxable income. 
However, it is my understanding that if the 
insured directs that his endowment policy 
shall mature under a beneficiary arrange- 
ment which will pay him only an interest in- 
come without the right to change or with- 
draw principal, he should be taxed only upon 
the interest income as received; and the 
gain should be taxed as income of the bene- 
ficiaries who ultimately receive the proceeds 
and in the year actually received. 


In cases where persons other than the in- 
sured own life policies and are paying pre- 
miums, so that the proceeds will not be in- 
cluded in the insured’s taxable estate, defin- 
ite plans should be made for the continuance 
of the policies in the event of the death of 
such persons before the death of the in- 
sured. Who is to step into control and where 
is the money coming from to continue pre- 
mium payments? If the insured is quite 
young and his children still minors, perhaps 
his wife should will back to him any policies 
which she is carrying on his life so that he 
can rearrange his insurance estate if she 
should predecease him. On the other hand, 
if the insured is very wealthy, he may wish 
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to avoid the possibility of ever having such 
policies included in his estate, in which case 
the wife might include trust provisions in 
her will to take care of premium payments 
after her death. In any event, this question 
should be considered and some definite ar- 
rangement made for continuing the policies. 


Life Insurance in Estate Creation 


Life insurance will play an increasingly im- 
portant role in the creation and conservation 
of individual estates in the post-war era, ac- 
cording to Leon Gilbert Simon, addressing the 
Life Insurance and Trust Council of North 
Jersey in Newark last month. The realization 
that individual income taxes will remain high 
for a long time, Mr. Simon stated, will cause 
more and more people to turn to life insurance 
as the most practical and effective means of 
creating an estate. 


The use of life insurance to finance the pur- 
chase of a decedent’s business interest and to 
transfer ownership to surviving partners, min- 
ority stockholders or key employees is also in 
its infancy, he declared. Illustrating his points 
by reference to actual cases in which he has 
participated, Mr. Simon stressed the im- 
portance and value of mutual cooperation 
among life underwriters, trust officials and at- 
torneys in developing this type of business. 


Mr. Simon is General Agent of The Equit- 
able Life Assurance Society in New York City, 
the author of numerous books and articles on 
life insurance subjects, and an instructor at 
New York University. 


Trust Councils in Prospect 


The organization of- Life Insurance and 
Trust Councils is being contemplated in Omaha, 
Charlotte, Houston and Dallas among other 
cities, according to the report by Paul H. 
Conway to the mid-year meeting in March 
of the Board of Trustees of the National Asso- 
ciation of Life Underwriters, of whose Com- 
mittee on Cooperation with Trust Officers he is 
chairman. Mr. Conway reported that with the 
recent formation of councils in Cincinnati and 
Detroit there are now 25 such groups active 
in 18 States and the District of Columbia. 


New life insurance for March was 12.8% 
more than for March of last year, according to 
the Life Insurance Association of America. 
For the first three months of this year the 
total was 2.7% more than for the correspond- 
ing period of 1944. 
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NOT “SHALL I USE A TRUST DEPARTMENT” BUT “HOW” 


HEN Oliver Wendell Holmes wrote, in 

The Autocrat of the Breakfast Table, 
the advice “Put not thy Trust in Money, but 
put thy Money in Trust,” he referred to the 
ability to delegate responsibility—to special- 
ly trained persons—which is the mark of 
every real executive. 


People of means actually know that they 
should have expert management to safe- 
guard their life savings and the welfare of 
their family, but the idea of parting with 
the physical possession of the securities, or 
the legal title, seems to take a special sort 
of courage. “After all,” they remark, “it’s 
my money.” This explains why many who 
shy at creating a living trust are amenable 
to custody or investment advisory service. 
But it has been found a good deal easier to 
get a trust where the trust officer suggests 
that the prospect retain a reasonable portion 
of his assets in his own hands to do with as 
he pleases. We all have some pet extrava- 
gance or inclination to “speculate,” whether 
a dime a point, a dollar a hole, or a ticket on 
the nose in the fifth. 

So as a matter of good psychology, the 
question to pose to the trust public is not 
“do you need trust service?” but what kind 
of service will give relief, protection or 
other advantage. The tools of trusteeship 
are indispensable to efficient and safe’ man- 
agement of property in these days of change 
and specialization. Why beg the question? 
We might well borrow a page from the dairy 
company that started selling ice cream along 
with the morning milk. At first the milk- 
man asked “Would you like some ice cream 
today ?” When they got wise and he changed 
the approach to “Would you prefer chocolate 
or peach ice cream today,” sales multiplied. 

Practically everybody uses some form of 
protection for his investments, beginning 
with the safe deposit box. Where he uses 
investment counsel, the counsel firm in turn 
uses the safekeeping facilities of the corpo- 
rate fiduciary. An individual fiduciary has 
frequent recourse to the trust bank, for cus- 
tody or investment advisory service. Even 
the corporate bond or stock is protected by 
a corporate fiduciary as indenture trustee, 
registrar or transfer agent; dividends and 
redemptions are paid through trust depart- 
ments. Many of the civic facilities, such as 
hospitals, libraries, scholarship funds, ete. 


Trust New Business Column 


which our citizens use, are built or main- 
tained by trust institutions. 


Let’s go on the assumption, in our adver- 
tising, that any well-posted man or woman 
of means uses or will need to use the trust 
department. The question becomes one of 
what kind of service and how much respon- 
sibility do they wish to have at their com- 
mand. Do they desire custody, investment 
advisory or management service, living 
trust, estate planning of will and testamen- 
tary trust? Do they need a revocable or ir- 
revocable trust, full discretionary powers in 
the trustee or restrictions, sole or co-fiduci- 
ary relationship? 

This is not to say that we will get the 
business by sending out booklets entitled 
“What is an Irrevocable Trust?” Like the 
lady who asked the zoo-keeper about the hip- 
popotamus, that is a question of interest 
only to another hippopotamus. The layman 
wants to think in terms of objectives, of 
personal advantages which he and his fam- 
ily can more surely or easily attain. 


CURRENT NOTES: 


“Your Financial Secretary” is the title of 
a booklet recently prepared by Hartford Na- 
tional Bank and Trust Company for use in 
the development of agency and attorney ac- 
counts. In simple style addressed primarily 
to persons with little or no financial expe- 
rience, it describes the what, why, operation 
and objective of an agency account, with 
emphasis on continuing supervision, group 


7s Oe eS 


BANK AND TRUST COMPANY 


Pw. 2 oe Oe ek Pe OA 


517 Chestnut 


Broad and Chestnut + 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 











460 


judgment and tax records. Fees are not 
quoted but it is stated that they are deduct- 
ible for Federal income tax purposes. 


“What is the best Profit Sharing or Pen- 
sion Plan?” The thusly headed newspaper 
ad run by Harris Trust and Savings Bank 
of Chicago does not pretend to give the 
answer right there but offers the bank’s 25 
years’ experience in the administration of 
such plans to the corporation, its lawyer and 
other consultants. It also offers a copy of 
the booklet “Simplifying Employee Benefit 
Plans” (published by Trusts and Estates— 
advt. ) 


Re Small Estates: Mississippi Valley 
Trust Company of St. Louis is using a novel 
approach in soliciting small estate business. 
To a special list of junior executives of cor- 
porations doing business with the bank, it 
is sending from time to time a four-page 
letterhead bearing on the front an. appro- 
priate letter from the president or trust of- 
ficer, and reproducing on the inside pages a 
newspaper ad titled “If you have $5,000 you 
have an estate problem.” The second in the 
series cautions against making ‘‘a Pandora’s 
Box of your will” by naming an inexpe- 
rienced executor. After suggesting seeking 
a reputable lawyer’s advice and appointing 
the bank, the ad sets forth in very small 
type the numerous duties of an executor, 
with a preface that it “was not put there for 
you to read—unless you have unusually 
good eyes and lots of time. It is intended 
only to give you some idea of the many tasks 
and technicalities that attend the probating 
of a will...” 


See an Attorney: After reading Judge 
Frank’s article, “The Lawyer and the Trust 
Company,” in our March issue, Walter E. 
Bruns sent us proofs of a series of ads 
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which Bank of America has been running 
for about three years in thirty odd news- 
papers throughout California. Their theme 
is in line with the suggestion in the article 
that trust companies may do for the legal 
profession what the proprietary pharmaceu- 
tical houses have accomplished for the med- 
ical profession. Each ad presents the facts 
of an actual case (with names changed) 
wherein failure to consult a lawyer about 
making a will caused unnecessary hardship 
or resulted in a disposition of the property 
in a manner completely foreign to the de- 
ceased’s intention. The ad _ continues: 
“MORAL:” (in various forms) see an at- 
torney. 


Advertising Common Trust Funds 


The Executive Committee of the Trust 
Division, American Bankers Association, re- 
cently approved the following statement of 
policy regarding common trust fund adver- 
tising: 


This statement of policy has been formu- 
lated because the number of states in which 
common trust funds may be established is 
constantly increasing, as is the number of 
such funds which are actually being estab- 
lished, making it advisable for trust insti- 
tutions maintaining common trust funds to 
conform to a general standard of practice 
in presenting such funds to their customers 
and prospective customers. 


ARTICLE I. It is appropriate for a trust 
institution to advertise that it maintains 
and operates a common trust fund and to 
outline its uses and advantages, particular- 
ly in view of the fact that common trust 
funds are relatively new and that the public 
knows little of them. In all advertisements 
it should be made clear that use of the fund 
is limited to bona fide trusts administered 
by the trust institution. 


ARTICLE II. A trust institution maintain- 
ing a common trust fund should so phrase 
its advertising that the public will not be 
encouraged to make comparisons between 
the results obtained by different trust insti- 
tutions, particularly with respect to unit 
values and income yields, since such empha- 
sis by competing trust institutions might 
tend to result in a less conservative invest- 
ment management of such funds. A com- 
mon trust fund should be offered only as a 
facility for rendering trust service. 
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THAT OLE DEBBIL—FEES 


Editorial 


WHOLE host of trustees’ problems and difficulties in the care of 

Other People’s Money are the offspring of the antiquated, inadequate 
or inflexible bases of compensation which obtain in many States. Many 
of these based wholly or largely on income were established in days of 
6 percent yields on Al investments. There never was a business which 
successfully served its customers, its employees and management, or its 
owners, unless it received just compensation for its services or an eco- 
nomic price for its product, with a margin of profit to offset risks and 
finance improvement. ; 

The trust business, to meet its responsibilities and perfect its standards of 
service, must be on a sound financial footing. Without this it cannot hold or at- 
tiact the high type of management required by fiduciary work, it cannot as well 
protect its beneficiaries or even itself through adequate staff and facilities, it can- 
not have the respect and cooperation of its commercial bank counterparts. 

The New York state banking department, after an intensive study of hard 
cost and income figures, recognized this fact and two years ago recommended an 
increase of approximately 40% in personal trust fees. Any cost accountant will 
confirm such conclusions in this and a number of other states. In this same an- 
alysis it was found that for both New York City and upstate departments, earn- 
ings averaged less than 89% of expenses in administering personal trust accounts. 


Internal Economies and Good Policies 


HERE is some room for economizing, without detriment to service, and it be- 

hooves every trust department to be abreast of the times in operating efficiency 
and to outlaw unwarranted free services and cut-rate competition. Services are 
being performed beyond the sharp line of legal duty—and should continue to be, 
for this is a human as well as a dollar business. Yet we cannot continue to give 
custom-built service for line-assembly prices. Certainly, extraordinary services 
should be compensated for by special allowances. 

There are limits on the extent to which a professional trustee can bring costs 
and compensation into line through internal actions. And there are very real lim- 
its on the extent to which fees can be raised without impairing the vital stream of 
new business. But in any honest analysis the problem is insoluble without a proper 
rate base, legal or contractual. And the contractual base is reliant on the legal, 
for it is patently unfair to charge substantially more, over any extended period, 
to the creator of a living trust or a testator who agrees to the desired rates, than 
to testamentary trusts in which the testator and trustee have not had a meeting of 
the minds. As to old trusts, renegotiation, where possible, is the best answer. 

Since the trustee is quite often unable to know the conditions of testamentary 
trusts until the testator has died and the estate comes in on a “take it or leave it” 
basis, it is up to the legislatures, with cooperation of the judges of probate, to see 
that this inequity and favoritism are erased by adequate legal schedules. 
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The Proper Source and Basis of Charges 


HE basis on which charges should be made deserves most careful considera- 

tion. The existing variations between states or even localities are consider- 
able, and in some cases unhealthy. The causes of this condition are several; the 
best that can be done at this stage may be to consider some basic policies. First, 
it has to be borne in mind that the majority of trustors are primarily concerned 
with their immediate beneficiaries—the life tenants. Where they are not, the 
lawyer and trustee (when given opportunity to consult) should see that the trust 
so specifies. 


With low investment yields, high taxes and decreasing purchasing power of 
the income dollar, it is the life tenant who is penalized. It is certainly unjust to 
burden him, then, with the whole cost of trustee fees. More and more it is being 
urged that at least half the fees be payable out of corpus. 


Charges on Principal 


OR the same reason—that the trustee is serving the remainderman’s as well as 

the life tenant’s interests—the logic has been argued of basing fees in part on 
income and in part on the principal value of the trust, as in Maryland. This also 
provides a more stable compensation. In some states, such as California, the prac- 
tice is to base the entire charge annually on principal value. 


Charges on principal are made in two other ways: a percentage of principal 
taken at acceptance and at termination, or a percentage taken annually. The 
trustee must always look to the preservation of principal values whether for the 
remainderman or for income to the life tenant. Furthermore, through no fault 
of his, income continues to fluctuate—particularly as equity investments become 
an important part of the portfolio—and may even evaporate temporarily on some 
properties such as realty or securities which the trustor demands to have retained. 


For many reasons a charge on principal as well as one on income should be 
considered. But a very great injustice can arise in cases where the charge on 
principal is on a receiving and disbursing basis: the short-term trust will be 
severely penalized in having to pay the same freight as one which lasts or outlasts 
the normal number of years (about 28 according to recent studies). The annual 
charge is the fairest way, both to beneficiaries and to trustee. 





Activity Charges—One other alternative, charges based on activity, deserves 
further study. Trust men are sometimes as loath to change from accustomed ways 
as are many probate judges or legislatures, but experience with both trustors and 
beneficiaries shows favorable reception of this method. Banks have had to make 
such charges—as in checking accounts—and trustees may have to follow suit. 
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A LA MODE 


Changes in Devices to Meet New Demands 


ROBERT L. GRINNELL 
Vice President, The First National Bank of Chicago, Illinois 


ASHIONS in corporate indentures, like 

those in women’s clothes, are subject to 
frequent change. The term “corporate in- 
dentures” as herein used is intended to 
cover the broad field of written instruments 
employed in corporate financing. One who 
has had to do with them over the past twen- 
ty years or so, cannot have failed to observe 
that the habiliments of corporate finance 
have changed from time to time as obvious- 
ly as styles in the apparel of the ladies, 
though for less frivolous reasons. The fact 
that such changes are to be expected makes 
them not the less interesting; in which re- 
spect the similarity maintains. 

Examples of such changes are not difficult 
to find. It used to be the custom, when a 
protective committee was formed, to have 
the deposit agreement provide for the de- 
posit of the securities, the issuance of a 
transferable receipt, as near negotiable as 
words could make it, and for a transfer of 
title to the deposited securities from the de- 
positor to the committee. Transfer taxes re- 
sulted in provisions that title to the securi- 
ties should not pass until the committee 
should elect to take it. For other reasons it 
has become increasingly common not to ask 
for a deposit of the securities at all, but 
merely for authority to represent the owner, 
an authority which is subject to revocation. 
Lesser expense no doubt has had something 
to do with this; also the fact that during the 
depression such committees were frequently 
charged, rightly or wrongly, with not main- 
taining the standard laid down for Caesar’s 
wife. Such changes make it more difficult 
to obtain deposits. A further reason is no 
doubt the necessity of registering the certi- 
ficates of deposit under the Securities Act. 


Intermediate Loans 


NE of the more interesting phenomena 

has been the appearance and develop- 
ment of so-called intermediate loans. Is- 
sues which would formerly have taken the 
form of a public offering issued under an 
agreement with a trustee have more and 
more often, under the jaundiced eye of cor- 
porate trust officers, taken the form of pri- 
vate agreements with one or a few banks, 
with the trustee sitting on the mourners’ 


bench. As the demand grew for increased 
war production, these agreements were 
largely supplanted by V and V T loan agree- 
ments; and recently it seems to the writer a 
tendency has been observable back toward 
the intermediate loan again. The need for 
an outlet for funds on the part of banks 
and other institutional investors, and the 
possibility of avoiding registration, have 
doubtless been factors in the development of 
intermediate loans. V and V T loan agree- 
ments were of course a device, a very effec- 
tive device, to increase the flow of bank 
credit te war industry by minimizing the 
credit risks which would otherwise have 
dammed it. 

That same urge for an outlet for funds 
has led banks more and more frequently to 
appear in the financing of railroad equip- 
ment, again observed, without applause, by 
the corporate trust officer. The classic 
“Philadelphia Plan” equipment trust has 
more and more frequently remained in the 
wings while the stage has been occupied by 
the conditional sale contract, under which 
the right of the manufacturer to receive 
payment for the equipment has been as- 
signed to banks, while the warranties of the 
manufacturer, as such, with respect to the 
equipment have been preserved. 

At first the contract itself was the only 
evidence of the obligation to pay for the 
equipment. Then, for tax reasons, the rvi’- 
roads began to supplement the contractu:.l 
obligation by the further evidence of a note. 
Issuance of such notes requires submission 
of the proposed financing to the Interstate 
Commerce Commission. The Commission 
now takes the position that it will not ap- 
prove such financing unless there is competi- 
tive bidding, which means that the bank 
which appears in the initial stages and 
would naturally expect the business may find 
itself underbid. And the corporate trust of-. 
ficer, from the sidelines, perks up a bit and 
says, “why not go back to the conventional 
equipment trust, and cut me in for a trus- 
teeship?” Well, why not? 


Subordinated Income Debenture 


NOTHER newcomer in indenture styles 
is the subordinated income debenture. 
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Since the interest does not have to be paid 
unless it is earned, and since the obligation 
is subordinated by its terms to other debt, 
such debentures can be issued without the 
effect on the balance sheet which would re- 
sult from the issuance of ordinary debt ob- 
ligations. And in some situations such de- 
bentures can be issued to the advantage of 
the corporation, as for the retirement of a 
high dividend rate preferred stock. 

In public utility mortgages, provisions for 
calculation of the amount of property addi- 
tions which can be made the basis for the 
issuance of additional bonds, are stricter 
than they used to be in their requirement 
that the property account be reduced by re- 
tirements and in the lower percentages of 
the amount of the net additions which may 
be used. Recent railroad mortgages have in 
some instances shown a marked departure 
from earlier forms, particularly with re- 
spect to the provisions for the issuance of 
additional bonds. 


Legislative Impacts 


OME of the changes which occur are due 
to the changed financial needs of corpo- 
rations, changing interest rates, and chang- 
ing conditions in the investment market; 
other changes are due to the impact, direct 
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or indirect, of legislation. Examples of leg- 
islation indirectly affecting corporate forms 
are Chapter 20 (a) of the Interstate Com- 
merce Act, and the regulations issued there- 
under, touched upon above, and the Securi- 
ties Act of 1933. An example of legislation 
directly affecting such forms is the Trust 
Indenture Act of 1939 which requires the 
inclusion, in indentures affected by it, of 
many detailed provisions. It poses for 
draftsmen of corporate indentures a prob- 
lem somewhat like that which would face 
Mme. Modiste if the law required all wo- 
men’s gowns to have a bustle. The effect of 
such legislation may be reflected either in 
provisions of corporate forms designed to 
conform to its requirements, or in efforts 
of the parties concerned to find procedures 
and forms which are not subject to legisla- 
tion. 

One of the more interesting features of 
the experience of a corporate trust officer is 
that it exposes him to the draftsmanship of 
a multitude of lawyers, of all degrees of pro- 
ficiency. The skill with which the abler of 
them adapt forms theretofore in use to the 
changing requirements of corporate finance 
or invent new forms is notable. Legislative 
requirements are just another hurdle, to be 
taken in stride. 
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SAFE DEPOSIT ACCESS BY DEPUTY OF FIDUCIARY 


Clear-Cut Sanction Needed to Facilitate Administration 


AVROM M. JACOBS, ESQ. 
Illich & Poskanzer, Albany, New York 


In September 1941, we published an article by James A. McBain in 
which it was urged that a fiduciary be allowed to delegate to his co- 
fiduciary authority to enter a safe deposit box. Partly as a result of that 
article, the New York Legislature this year enacted a law to that effect. 


(See Legislation report in this issue.) 


The present discussion on another 


phase of fiduciary access to boxes may be similarly stimulating throughout 


the country.—Editor’s Note. 


T is extraordinary that of the tens of 

thousands of reported decisions through- 
out the United States only one has even sug- 
gested a forthright answer to the problem 
of whether a fiduciary could with impunity 
designate a deputy for access to a safe de- 
posit box in the name of the fiduciary. We 
are told by a leading authority that “‘it is 
proper for a trustee, retaining full respons- 
ibility for administration of the trust, to 
delegate performance of administrative de- 
tails.”” This is splendid,—but is the grant- 
ing to a deputy of the right of access to a 
safe deposit box the delegation of an admin- 
istrative detail, or is it something more? 


Again, the Restatement of the Law tells 
us that “The trustee is under a duty to the 
beneficiary not to delegate to others the do- 
ing of acts which the trustee can reasonably 
be required personally to perform.” But it 
fails to specify what acts the trustee can be 
expected to perform in person and which 
acts he can reasonably delegate. 


Function of Company 


The time has come when this problem 
should be viewed from the viewpoint of the 
safe-deposit company as well as from that 
of the trust beneficiary. If safe-deposit 
companies perform a useful function, their 
opportunity to render that service should 
not be subjected to straight-jacket regula- 
tion. 


Upon the assumption that every well- 
drawn safe deposit contract should create 
the relationship of landlord and tenant, and 
not that of bailor and bailee, all that the 
company should be required to concern itself 
with is that it perform the terms of its con- 
tract—that is to say, that it grant no un- 
authorized access. So far as an individual 





From address before Eastern Group, New York State 
Safe Deposit Assn., Troy, April 24. 


not acting in a fiduciary capacity is con- 
cerned, no problem presents itself. By 
power of attorney he can delegate to a de- 
puty any authority he possesses, and his ex- 
oneration of the company from the conse- 
quences of any dereliction on the part of the 
deputy is complete protection. But the law 
is a jealous guardian of the rights of bene- 
ficiaries of trust relationships. If a‘ viola- 
tion of trust duties is established, not only 
is the trustee accountable, but so is every 
person who knowingly participates in the 
breach of trust. A safe deposit company 
cannot plead ignorance of the trust rela- 
tionship, for it receives that knowledge 
when the contract is entered into. Unless, 
therefore, the fiduciary may legally delegate 
to a deputy the right of access, the company 
which recognizes such delegation becomes 
in effect a participant in a breach of trust, 
which is tantamount to sayfg that it be- 
comes an insurer of the integrity of the 
deputy. 


Examples of Delegation 


No one has ever seriously argued that a 
fiduciary must personally perform every act 
incident to the execution of his trust. In- 
deed, some acts he cannot legally perform. 
If the enforcement of the trust requires re- 
course to the courts, then the fiduciary,-un- 
less he be legally qualified to practice law, 
must deputize an attorney-at-law to act for 
him. Again, no one can doubt that a trustee 
who is charged with the management of 
large realty holdings may deputize another 
to collect rents, make necessary repairs, and 
even secure a customer to purchase the prop- 
erty. If the trustee is required to manage 
a business, he may employ sales agents and 
other persons to assist him in his task. If 
he desires to dispose of securities of the es- 
tate he may retain a broker for that pur- 
pose. If he wishes to procure a policy of 
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insurance he must employ an agent or 
broker for that purpose. And, indeed, it is 
now considered a permissible practice, sanc- 
tioned by the American Bankers Associa- 
tion, for a fiduciary under certain circum- 
stances to give a general proxy to vote cor- 
porate stock, which is probably the farthest 
we have ever gone in permitting the delega- 
tion of duty by a fiduciary. 


On the other hand, the fiduciary who re- 
tains an attorney to conduct a litigation 
cannot delegate to that attorney sole discre- 
tion as to the terms upon which such litiga- 
tion shall be disposed of. If he retains a 
broker to sell real estate or securities he 
cannot delegate to that broker the deter- 
mination of the price and terms of sale, or 
whether such sale should in fact be made. 
If he hires a real estate manager, or assis- 
tants in the conduct of a business, he must 
at all times remain the directing force, and 
take the final responsibility of decision. He 
may, and in fact should, seek advice and 
guidance from those whose experience and 
training give them special competence, but 
the ultimate determination of a course of 
action is always the task of the fiduciary— 
not to be delegated and not to be evaded. 
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It can hardly be doubted, then, that the 
mere granting of access to a deputy by a 
fiduciary is only a ministerial act. By it the 
fiduciary transfers none of his trust duties 
to the deputy. It is difficult to see any dis- 
tinction between a case where a fiduciary 
sends his clerk to his safe deposit box to 
fetch some bearer bonds, and a case where 
the same fiduciary sends the same clerk to 
a bank to cash a check on the fiduciary ac- 
count. In both cases the fiduciary puts it 
within the power of the deputy to make off 
with the fiduciary funds. The bank would 
not be liable for such embezzlement. In- 
deed, it is established law in this State that 
a bank which is a depository of fiduciary 
funds is not a watch-dog over those funds, 
but has the right to presume that the fidu- 
ciary will apply the funds to their proper 
purposes. There seems no reason why a 
safe deposit company should be under great- 
er liability. In either case the fiduciary 
may have been unwise and may have mis- 
placed his confidence. If this be so, it is a 
matter solely between the fiduciary and the 
beneficiary. 

The only American decision (West v. 
State St. Exchange, 250 Mass. 537, 146 N.E. 
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NEW BUSINESS 


37) which has addressed itself to this ques- 
tion does not even give us complete satisfac- 
tion for it concerns itself not so much with 
the power of the fiduciary to appoint a de- 
puty, but with whether that power was 
validly exercised. With this dearth of au- 
thority, the lawyer finds himself in the rare 
position of being able to speculate upon 
what the law should be. 


Incidence of Loss 


In case of misplaced confidence, where 
should the economic burden rest according 
to ethical business usage? We must all 
agree that the dishonest deputy should first 
be called to account, and then the trustee, 
if his selection of the deputy has been indis- 
creet. But if no satisfaction can be obtained 
from either of these sources, who as between 
the beneficiary and the safe deposit com- 
pany should bear the loss? 

When a trustee authorizes a deputy to 
have access, presumably he considers that 
deputy to be trustworthy. Why should the 
safe deposit company repose less confidence 
in him than does the fiduciary? If the ac- 
cess is for the performance of a ministerial 
act, the designation is valid; if it is an at- 
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tempt to delegate fiduciary duties, it is in- 
valid. But in either case, the indicia of au- 
thority upon which the company relies is the 
same—a signed and authenticated power of 
attorney. Obviously business efficiency re- 
quires us to respect all such designations or 
to reject them all. We cannot inquire into 
the purpose of each designation. Therefore, 
shall we assume fraud and dishonesty, or 
fairness and honesty? 

Our entire jurisprudence rests upon a pre- 
sumption of innocence over guilt, of honesty 
over dishonesty. When, therefore, a deputy 
is designated by a fiduciary, we have as 
much right to presume regularity as we 
have in a case where a deputy is designated 
by an individual. In either case the confi- 
dence may have been misplaced. But cer- 
tainly the convenience of the community 
would be better subserved by permitting a 
safe deposit company freely to recognize 
designations of deputies by fiduciaries than 
by adherence to a policy whereby such desig- 
nations could be recognized only at the peril 
of the company; for that would in effect 
amount to complete non-recognition. — 

The confusion in thought which has at- 
tended this subject arises because of the 
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misconception of the relationship between 
the company and the renter. The granting 
of access must of necessity be a ministerial 
act. It is not the granting of access which 
constitutes a breach of trust—it is the mis- 
application of the contents by the deputy 
after access has been obtained. The dispo- 
sition after access is obtained may be either 
ministerial or discretionary—but that is no 
concern of the company. It has no way of 
knowing whether access is to be used by the 
deputy to perform a ministerial or discre- 
tionary act; any more than it has reason to 
know whether the deputy of an individual 
who is not a fiduciary is an honest man or 
has larceny in his heart. The company 
should not be faced with the alternative of 
denying all access to deputies of fiduciaries 
or else of granting access at its peril. The 
former would stultify the orderly operation 
of its business and cause inconvenience to a 
desirable class of customers. The latter 
would in effect make the company the in- 
surer of the honesty of the deputy—an obli- 
gation which it is not paid to assume and 
with which it should not be burdened. 
There have been attempts to solve this 
problem by legislation. I suggest that any 
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such projected legislation take the form of 
a forthright authorization to grant access 
to the deputy of a fiduciary, without inquiry 
and without qualification. Once we hedge 
the authority with conditions, exceptions 
and reservations, we will only increase con- 
fusion. I would rather have a square deter- 
mination by the highest court in the State 
upholding the right of the company freely 
and with impunity to recognize the appoint- 
ment of a deputy by a fiduciary, than the 
most skillfully drawn statute that could be 
devised. 


Banking Courses by 
Correspondence 


Bank men and women in the armed service 
may now carry on their banking education by 
correspondence, according to announcement by 
William C. Way, president of the American 
Institute of Banking. Mr. Way, who is trust 
officer of the Central National Bank, Cleveland, 
said that the A.I.B. for many years has been 
successful in carrying on a program of banking 
education by correspondence. This opportunity 
is being offered to service personnel at a very 
nominal fee to cover-all costs, including text- 
books. The subjects available for corre- 
spondence study are: 


Pre-Standard Courses: Fundamentals of 
Banking, Commercial Law, Negotiable Instru- 
ments, Economics I. 


Standard Courses: Economics II, Money and 
Banking, Accounting I, Accounting II. 


Graduate Courses: Analyzing Financial 
Statements, Credit Administration, Bank Ad- 
ministration, Trust Business (Trusts I), Trust 
Business (Trusts II), Home Mortgage Lending. 


Bank's Liberal Re-employment 
Policy 


Re-employment of every veteran immediate- 
ly upon his demobilization, “in a position, and 
with a salary comparable to what he might 
have attained had he remained in our em- 
ploy,” has been announced by Land Title Bank 
and Trust Company of Philadelphia. President 
Percy Madeira, Jr., explained further that the 
veteran will be offered the first month as a 
leave with full pay; if he declines the leave, 
the bank will pay him double for the first 
month. The veteran’s period of service in the 
armed forces will be counted as employment 
by the bank. There are 97 individuals who 


will benefit from this liberal re-employment 
program, and the bank has notified them all. 
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DIVERSIFICATION OF INVESTMENTS 


DICKSON H. LEAVENS 


Cowles Commission for Research in Economics, 
The University of Chicago 


N examination of some fifty books 
and articles on investment that 
have appeared during the last quarter 
of a century shows that most of them 
refer to the desirability of diversifica- 
tion. The majority, however, discuss it 
in general terms and do not clearly in- 
dicate why it is desirable. They often 
refer to the well-known egg baskets and 
sometimes go to the trouble of explain- 
ing why Andrew Carnegie’s counter-ad- 
vice is not suitable for the ordinary in- 
vestor; but they seldom give any quan- 
titative reasons. 

There seems to be a general idea that di- 
versification reduces the risk of loss. Ac- 
tually, as will be shown below on the basis 
of reasonable assumptions, it cannot re- 
duce the average risk but it can greatly re- 
duce the spread of possible losses and prac- 
tically eliminate the possibility of large loss- 
es. This is a very different matter, and is 
also a very important consideration for 
most investors. 


Diversification in Games of Chance 


ATHEMATICIANS are not agreed on 

the best way to define probability. 
For our purposes, however, the probability 
that an event will happen may be taken as 
the ratio of the number of ways in which it 
may happen to the total number of ways in 
which it and all alternative events may hap- 
pen, when all these ways are considered 


equally likely. Thus, a probability is al- 
ways represented by a fraction less than 1, 
while 1 itself represents certainty. 


Let us consider first the simple case of 
tossing a coin. If one coin is tossed it may 
come down tails (T) or heads (H) ; that is, 
there are two equally likely results. The 
probability of tails is % and that of heads is 
4, and the sum of these probabilities is 1, 
representing certainty that the coin will 
come down, either heads or tails (we neglect 
the off chance that it may stand on edge). If 
two coins are tossed they may fall in four 
ways, TT, TH, HT, HH, where the face of 
the first coin is written first. If we are not 
interested in the results for individual coins 
but merely in the total number of heads, we 
may speak of three cases, namely 2 tails 
with a probability of %4, a tail and a head 
with a probability of %, and 2 heads with 
a probability of 44; the sum of these prob- 
abilities again is 1 or certainty. 


If a player is to receive a sum of money 
on the occurrence of what is agreed on as a 
successful throw, his mathematical expec- 
tation is defined as the product of the value 
of the prize by the probability of a success. 
Thus, if the player is to receive $1.00 if he 
throws a head with one coin, the probability 
of which is 4%, his mathematical expecta-- 
tion is % x $1.00 = 50 cents; that is, 50 
cents is a fair entrance fee for the “banker” 
to charge him. A player with $5.00 might 
elect to risk it all on one toss for a prize of 
$10.00, or he might prefer to toss 10 coins,: 


469 






470 


with a prize of $1.00 for every head thrown. 
In both cases he pays $5.00. But if he risks 
all on one toss, he is certain either to lose 
his stake of $5.00 or to win an additional 
$5.00. Whereas if he makes 10 tosses, the 
probability of throwing no heads and so 
losing $5.00 is less than 1 in 1000; and 
similarly for the probability of throwing 10 
heads and so winning $5.00. It may also be 
shown that there is a probability of nearly 
0.9 that he will throw from 3 to 7 heads, 
with results ranging from a loss of $2.00 to 
a gain of $2.00, or a much narrower spread 
than in the first case. 


Thus diversification, distributing the risk 
among 10 tosses instead of 1, does not 
change the player’s mathematical expecta- 
tion, but it does greatly reduce the prob- 
ability of a large loss or a large gain, and it 
narrows the spread between the losses and 
gains that are likely to occur. The “banker,” 
by playing against a large number of indi- 
viduals for stakes that in any one case are 
only a small fraction of his day’s business, 
automatically gets diversification, which 
tends to keep his losses or gains relatively 
small compared with his turnover. In prac- 
tice, of course, he protects himself against 
loss and insures some gain by charging the 
players more than the true mathematical 
expectation. 
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Diversification in Bond Purchases— 
A Theoretical Case 


PPLIED to investments, the definition of 
probability is not so simple, and it is 
necessary to start with an artificial case, not 
corresponding exactly to reality. In the ac- 
tual market, the price of a bond with a given 
coupon rate and a given maturity is based 
on a yield that reflects the current “riskless” 
rate of interest plus a differential represent- 
ing the market’s appraisal of the risk in- 
volved: the higher the risk, the greater the 
yield and the lower the price of the bond 
(assuming fixed coupon rate and maturity). 
For our simplified example, let us assume 
the riskless rate to be zero per cent and the 
coupon rate of the bond also to be zero per 
cent. Moreover, assume that the bond will 
either be paid in full or not at all. Then the 
price of the bond directly measures the 
probability of payment. 


Suppose that there are 10 issues of bonds 
of 10 different companies, each selling at 
$900 for $1000 par, of the same maturity. 
This implies (on the basis of our simplified 
assumptions) that the market considers in 
each case that there are 9 chances out of 
10 that the bond will be paid in full and 1 
chance out of 10 that it will default com- 
pletely. The investor agrees with the mar- 
ket; he considers the 10 issues approximate- 
ly equal in their prospects and he has no way 
of saying with any assurance that one is 
better than another. If he had any reason 
for appraising one more highly than the 
others, then of course he would favor that 
issue in his investment program. 


If the investor picks one issue at random 
and invests $9,000 in 10 $1000 bonds, there 
is a probability. of 0.9 that he will receive 
$10,000 at maturity, making a net gain of 
$1000. His mathematical expectation is 
0.9 x $10,000 = $9,000 gross or $0 net. 
There is also a probability of 0.1 that he 
will receive nothing and so lose his whole in- 
vestment of $9,000. If his means are such 
that a loss of $9,000 would be serious, he 
would be ill-advised to risk even 1 chance in 
10 of total loss. 


On the other hand, if he buys one bond 
of each issue, he can practically eliminate 
the possibility of total loss, although he also 
reduces the probability of large gains. In 
so far as the different issues are acted on by 
independent causes, if, as assumed, the prob- 
ability that any issue will default is 0.1, 


‘then the probability that all 10 issues will 


default is 0.119 = 0.000 000 0001 that is, it 
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INVESTMENT POLIOY 471 


AS AN ORGANIZATION which 
has specialized in high grade securities 


for many years, we wish to call atten- 





tion to the very real investment merits 


of the securities currently being offered 





to the individual investor by the U. S. 
Government during the Seventh War 
Loan. Close study of the provisions of 
these securities will, we believe, furnish 
sound reasons for their purchase, in 
addition to the higher motive of 


patriotism. 
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is practically impossible. The distribution 
of all possible results, with their probabili- 
ties and mathematical expectations, is shown 
in Table 1. 

As this table shows, if no bond defaults 
the investor will make a net profit of $1000; 
the probability of this is 0.349 or more than 
1 chance in 3, and the mathematical expecta- 
tion is $348.68. If one bond defaults, he will 
still receive $9,000 for the other 9 and just 
break even; the probability of this is 0.387. 
Thus the probability of some gain or at least 
no loss is the sum of the above two prob- 
abilities or approximately 0.736; that is, 
with this diversification there are nearly 3 
chances in 4 that the investor will not lose. 
The probability that 2 bonds will default, 
causing a net loss of $1000, is 0.194 or less 
than 1 in 5 and the mathematical expecta- 
tion is $193.71. The probabilities and 
mathematical expectations of greater losses 
fall off rapidly, as shown in the table. The 
sum of all the probabilities is 1, represent- 
ing certainty that some one of the 11 pos- 
sible results will occur; the algebraic sum 
of the mathematical expectations is zero, 
meaning that the investment is a fair one if 
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the probability of default has been correctly 
taken as 0.1 in each case. 


Diversification in Practice 


HE extension of the above exposition to 

the actual case of interest-bearing 
bonds, where the interest return, the possi- 
bility of partial default or of refunding in 
junior securities, and other factors, must be 
considered, and to stocks, where there is no 
fixed limit to gains, is complicated by the 
difficulty of making precise estimates of the 
probabilities involved. The general princi- 
ple remains, however, that when the investor 
has reason to believe that several securities 
are of about equal prospects, he may reduce 
the spread between possible losses and gains 
by dividing his funds among the group 
rather than by picking any one issue at ran- 
dom. 

If he has ample grounds for expecting 
greater success with one issue than with the 
others, he will be justified in putting a 
larger proportion of his funds in that. Or, 
if he is of a gambling disposition, he may 
prefer to put everything into what he con- 
siders the most promising issue, or even in- 
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to one picked at random, hoping to make a 
large profit but understanding that he may 
lose everything. The prudent investor, how- 
ever, and a fortiori the trustee for other 
people’s money, will prefer a reasonable di- 
versification, because it protects him from a 
large loss, although greatly reducing his 
chance of a large gain; he understands that 
he cannot have it both ways. 


Limit to Diversification Desirable 


N important question is the extent of 
diversification that is desirable. Table 
1 indicates that diversification among 10 
items greatly narrows the range of probable 
results as compared with 1 item. Adding 
another 10 will not give as much relative 
improvement. In fact, it may be shown that 
in general the improvement by diversifica- 
tion, in narrowing the spread between prob- 
able losses and gains, varies as the square 
root of the number of items. For example, 
it would take 40 issues to give results twice 
as good (that is, with half the spread) as 
10 issues. 

Thus, after a reasonable diversification, 
which naturally can (and must, because of 
inadequate supplies) be larger for a port- 
folio measured in millions of dollars than 
for one measured in thousands of dollars, 
the advantage of any further diversification 
hardly balances the difficulty of choosing 
(and watching) a great variety of addition- 
al securities. 

The assumption, mentioned earlier, that 
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each security is acted upon by independent 
causes, is important, although it cannot al- 
ways be fully met in practice. Diversifica- 
tion among companies in one industry can- 
not protect against unfavorable factors that 
may affect the whole industry; additional 
diversification among industries is needed 
for that purpose. Nor can diversification 
among industries protect against cyclical 
factors that may depress all industries at 
the same time. Diversification is only one 
principle of investment management; it is 
primarily to offset lack of full knowledge. 
The investor must still use all the informa- 
tion and judgment that he can muster in 
choosing specific securities and in timing his 
purchases and sales. 


—_- — 0 
INVESTORS GUIDE TO FEDERALS 


The Investors’ Guide to Federal Savings and 
Loan Associations is the title of a new booklet 
showing a one to five year comparative State- 
ment of Condition of the 209 Federals operat- 
ing under the jurisdiction of the Second and 
Third Federal Home Loan Bank Districts on 
December 31, 1944. In addition to the finan- 
cial items shown, the exhibits include the 
street addresses of main and branch offices, 
names and titles of leading officers, year char- 
tered and the latest dividend rate of each Asso- 
ciation. The exhibits are arranged according 
to alphabetical precedence by State and city, 
and are thoroughly indexed. The booklet is 
published by author Leonard S. McCombs at 
208 Rodman Avenue, Jenkintown, Pa. $1.25. 





TABLE 1 


Distribution of Results of an Investment of $9000 in 10 Bonds at $900 each, when — 
the probability of Default is 0.1 for Each 











Number Resulting 
of bonds Amount. gain (+) or 
defaulted received loss (—) 
(1) (2) (3) 
0 $10,000 + $1,000 
1 9,000 0 
2 8,000 — 1,000 
3 7,000 — 2,000 
4 6,000 — 3,000 
5 5,000 — 4,000 
6 4,000 — 5,000 
7 3,000 — 6,000 
8 2,000 — 7,000 
9 1,000 — 8,000 
10 0 — 9,000 
| SE ORE SR CNT PRE Wy oP 














Mathematical 
expectation 
(net) 
Probability = (3) x (4) 
(4) (5) 
0.348 678 4401 + $348.68 
.387 420 4890 0.00 
.193 710 2445 — 193.71 
.057 395 6280 — 114.79 
.011 160 2610 — 33.48 
.001 488 0348 — 65.95 - 
.000 137 7810 — 0.69 
.000 008 7480 — 0.05 
.000 000 3645 — 0.01 
.000 000 0090 — 0.00 
.000 000 0001 — 0.00 
1.000 000 0060 $0.00 
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THE CASE FOR THE PRUDENT MAN RULE 


On request, four Washington trustmen recently submitted to the 
Board of Directors of the District of Columbia Bar Association the fol- 
lowing report setting forth reasons for the enactment of a Prudent 


Man Investment statute for the District of Columbia. 


The comments 


represent their personal views and not necessarily the views of their 
respective institutions; however, each of the institutions has gone on 


record as favoring the Prudent Man Rule. 


These men are Lester A. 


Lawrence, The National Savings & Trust Company; E. B. Shaw, The 
Riggs National Bank; J. Wesley Clampitt, Jr., The Union’ Trust Com- 
pany; and Bernard L. Amiss, The Washington Loan & Trust Company. 


Editor’s Note. 





N our experience, almost all testamen- 
Pius and living trusts drawn over the 
past five years contain broad investment 
powers, which, in effect, incorporate the 
Prudent Man Rule in the instrument. Thus, 
it would appear that the attorneys who have 
drawn these documents have felt it advis- 
able to adopt the “Prudent Man Rule” as 
the investment standard best calculated to 
accomplish the purpose of their clients. 

The paramount reason for adoption of the 
Rule is that yields on so-called legal invest- 
ments do not give beneficiaries the needed 
income for their support and maintenance. 
When first trust mortgages to yield 5% and 
6% were plentiful and high grade bonds 
were available at 4% and 5%, one could 
combine reasonable income with reasonable 
safety of principal and the legal list was 
adequate for most purposes. Today, how- 
ever, legal corporate bonds of satisfactory 
quality yield about 2.70%, tax-exempts 
about 144%, and real estate mortgages to 
yield 4% are in very limited supply.. More- 
over, the supply of legal investments is 
dwindling due to the pressure of funds seek- 
ing investment. This is illustrated by the 
fact that many new issues are now being 
taken in their entirety by insurance com- 
panies. This diminution is further accen- 
tuated by the modern method of financing 
through stock rather than bond issues. 

As a result of these trends, more and 
more trustees limit their bond buying policy 
to United States Government securities 
which yield a maximum of 242%. In other 
words, they prefer 12-year “G” Savings 
bonds yielding 242% to 35-year Pacific Gas 
& Electric bonds yielding 2.67%. 

The position of the fiduciaries in this mat- 
ter should not be selfish. There is no ques- 
tion but that their task is easier and safer 
in following a legal list but they should be 
humanely sympathetic to the pleas of the 
beneficiaries who face, or have suffered, a 


drastic reduction of income, particularly 
when we realize that it is these income bene- 
ficiaries who are the principal objects of the 
large majority of the creators of trusts. 


Precedent and Record 


Massachusetts has followed the Prudent 
Man Rule for over 100 years and it has 
worked satisfactorily there, as well as in 
Maryland where it has been followed since 
1849. A number of States have now adopted 
it by statute and there is a strong and defin- 
ite trend in that direction. It is not only 
elastic but carefully avoids the inflexibility 
of a definite classification of securities, and 
is susceptible of being adapted to whatever 
conditions may arise in the evolution of our 
social economy. It permits, among other 
things, the judicious purchase of common 
and preferred stocks. In contrast to the 
yields shown above for bonds, one may ex- 
pect to receive between 4% and 5% on in- 
vestment quality common stocks. A study 
shows that as of December 31, 1944, there 
were 717 issues of dividend paying common 
stocks listed on the New York Stock Ex- 
change and that the median yield was 5%. 
The like figure for preferreds was 4.7%. 
While these yields may be high, it can defin- 
itely be said that a policy of buying a prud- 
ent amount of stocks would produce a better 
return for the income beneficiaries. 


In our present-day economy it is economi- 
cally and socially reasonable to purchase 
stocks as part of a well-rounded investment 
portfolio. This fact is attested by the policy 
of endowment funds and trustees, and other 
accounts and individuals handling funds for 
long-term investment. A study shows that 
as of June 30, 1943, the endowment funds of 
130 colleges with investment capital of 
$1,305,000,000, or about 81% of all college 
endowments in the United States, included 
38.1% in bonds, 10% in preferred stocks, 

















oa 


— 
SUR R Maci ie ise, 


OSE 


pile 2S A 


2S por eo 


Ne an ak 


————————— 


INVESTMENT POLICY 


25.5% in common stocks, 13.8% in real es- 
tate and 12.6% in miscellaneous holdings. 

Nelson T. Hartson, of the local Bar, 
speaking before the Fiduciaries Section of 
the District of Columbia Bankers Associa- 
tion last November, referréd to the adoption 
by Connecticut of a statute embodying the 
Prudent Man Rule and commented that 
“*** what Connecticut has done does not 
constitute hampering legislation but on the 
contrary it gives importance and vitality to 
a wise and sensible rule which an increasing 
number of Courts have adopted.” He ex- 
pressed the opinion that trust administra- 
tion in the District of Columbia is rendered 
more difficult and possibly more hazardous 
than it would be if by statute or pronounce- 
ment of our Court of Appeals, an investment 
standard were established for all fiduciaries. 
He expressed the further opinion that the 
Court approach to the solution is not feas- 
ible and that legislative relief would be more 
satisfactory. 








NORTH DAKOTA 
MINNESOTA =" SS) 
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Performance of Stocks 


The Dow Jones Industrial average in 1928 
was as low as 191.33 and as high as 300. As 
of December 31, 1944, this average was 
152.32. If a fiduciary had purchased all of 
the stocks used in this average, he would 
probably not have been so well off as if he 
had bought high grade bonds. It seems un- 
likely, however, that the depreciation would 
have been as great in the kind of stocks 
which a prudent trustee would have pur- 
chased. This is based on the assumption 
that a prudent trustee would not have pur- 
chased many of the stocks used in the Dow 
Jones Average because they were of a spec- 
ulative nature or were on an extremely low 
yield basis. 

In this connection, we list certain common * 
and preferred stocks of a class which a prud- 
ent trustee might have purchased in 1928. 
This list shows the 1928 high, low and mean 
price, which compare favorably with the 
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PROVIDING INVESTMENT CAPITAL 


"The West North (entral States 


|g! ped long since the stamping 
ground of the Indian and the 


buffalo, the West North Central 
States now occupy a pre-eminent po- 
sition as the granary of the nation, 
and have become increasingly impor- 
tant in its industrial development. 

Settled by virile peoples from the 
Old World—with limited resources 
but great courage—farms were 
wrested from the prairies, towns and 
cities were built. Funds for required 
public improvements, and for much 
of the industrial progress of the 
West North Central States came, of 


necessity, from older sections. In 
this transfer of funds, the facilities 
of investment organizations such 
as our own have been an important 
factor, bringing together deserving 
borrower and conservative lender. 


Over the years, Halsey, Stuart & Co. Inc. 
has made a substantial contribution to the 
progress of the West North Central States. 
It has participated, as an original under- 
writer in over 400 separate bond issues 
totaling over $1 billion, of selected munici- 
palities and corporations located in that 
Section. 


HALSEY, STUART & CO. INc. 


CHICAGO 90, 123 S. LA SALLE STREET - NEW YORK 5, 35 WALL STREET 
AND OTHER PRINCIPAL CITIES 
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current price shown. Moreover, a fund in- 
vested in this selection of common and pre- 
ferred stocks would show a reasonable re- 
turn over the years. 


Issue 
*American Telephone & peeeeee ~ 
Chesapeake & Ohio R. R. pp ee 
E. I. duPont ___. a 
Eastman Kodak - a 
*International Business Machines _ 
Liggett & Myers B _____. 
Norfolk & Western R. R. 
Potomac Electric Power 6% td. 
Public Service, N. J. 5% pfd. - 


United Shoe Machinery -_----. 
Washington Gas Light common __-___------------ 
"Westinghouse Electric Mfg. 


*Rights and stock dividends issued since 1928, 
not included in computing price. 


The Prudent Man Rule requires trustees 
to manage investments, not in regard to 
speculation but in regard to the permanent 
disposition of their funds, considering the 
probable income as well as the probable 
safety of the capital to be invested. In ap- 
plying this rule, the fiduciaries in Massachu- 
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setts have varied the stock percentage of a 
typical trust fund from a small figure to as 
high as 60%. Under the conditions prevail- 
ing in 1928, however, a prudent trustee 


a Ae N 
High Low Mean 4/4/45 Change 

ee 172 192 162 —15 

ar 44 49 50 + 2 

et 90 118 161 +35 

163 178 175 — 2 

a 114 140 178 +27 

..-123 80 101 84 —17 

~ 175 187 224 +17 

0 Se 110 112 110 — 2 

. 95 90 92% 104 +13 

67 45 56 85 +51 

oa 64 70% 75 + 7 

. 85 26 30% 26 —13 

= 5 4 88 116 128 +10 

Average net change __. re 


would presumably have had a much smaller 
percentage invested in stocks than in normal 
times, because a trustee is supposed to con- 
sider both the probable income and the prob- 
able safety. At the end of 1928, the yield on 
the industrial stocks used in the Dow-Jones 
Average was only 2.97%, the reduction hav- 
ing corresponded with the advance in the 
level of stock prices. On the other hand, the 
yield on the bonds used in the Dow-Jones 
Average at the end of 1928 was 4.87%. 
Therefore, it is not likely that a prudent 
trustee would have invested more than a 
small percentage in stocks because bonds 
would have yielded more. 


A study shows that if $1,000 was invested 
each year in the stocks used in the Dow- 
Jones average commencing 1928 and end- 
ing 1943, the investor would come out ahead 
notwithstanding the fact that he would have 
invested some of the money at exhorbitant 
levels of the stock market prevailing at the 
beginning of the period. 

Merrill Griswold, Chairman of the Ad- 
visory Board of Massachusetts Investors 
Trust has stated: “The Prudent Man Rule 
undoubtedly works out better in the long 
run for the beneficiaries than the legal list 
rule. It imposes a greater burden on the 
trustee to use discretion, prudence and dili- 
gence, but if the trustee will always remem- 
ber to weight his funds in bonds when the 
yield on bonds is higher than stocks, and to 
have invested a really substantial part of 
the fund in stocks only when the yield on 
so-called trustee stocks is greater than on 
bonds, he should do relatively better for the 
fund than by investing exclusively in 
bonds.” 
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= CORPORATE PROFITS 
ail- 
tee ABOR groups continually point up the large increase in corporate profits 


before taxes. They make political capital of the fact that corporate 
gross income (before taxes) increased from $5.5 billion in 1939 to $24.9 
billion in 1944. They usually ignore the fact that a major part of this 
increase has been absorbed by the Federal government in the form of 
taxes. Since 1941, almost 85% of the increase in corporate earnings has 
gone to the government. 


je 


There is another basis upon which the relative reward to corporations may be 
measured. During the war, national income has more than doubled. Before the 
war, corporate profits accounted for about 7% of the national income. In 1941 this 
proportion was 8.8% of the total. It has declined steadily since 1941,,as the fol- 
lowing table shows: 


Net 
National Corporate Ratio: Corp. Profits 
Income Profits to National Income 
(in billions of dollars) 
r 1941 _ $ 96.9 $8.5 8.8% 
i] . 1942 > 8.7 7.1 
\- 1943 _.. -—«149.4 9.8 6.6 
- 1944 _ 160.7 9.9 6.2 


This decline in the relative proportion of national income going to corporations is 
very interesting, since, during past periods of business expansion, the reverse has 
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HELPFUL DATA For TRUSTEES 


An independent, specialized service which 
was established by this firm some years ago 
to provide factual information based upon 
original research has brought helpful data to 
the desks of many trustees and trust officers. 


Full details about this specialized 
service available on request. 


H.CWAINWRIGHT § CO. 


Established 1868 


60 State Street 30 Pine Street 
BOSTON NEW YORK 


MEMBERS 


New York and Boston Stock Exchanges 
and Principal Commodity Exchanges 
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usually been true. For example, in 1929 corp rations received 8.7% of the total 
national income. 

During the war period the proportions going to labor have increased marked- 
ly. Total salaries and wages in 1939 took 62.4% of the total national income. In 
1943 the total was 69.4%, and last year the proportion went above 70%. Thus, it 
seems clear that during the war years the position of labor has increased consider- 
ably as compared with that of the owners of American industry. 


NET INCOME OF LEADING CORPORATIONS 


Net Income is Shown after Depreciation, Interest, Taxes, and Other Charges and Re- 
serves, but before Dividends—Net Worth Includes Book Value of Outstanding Pre- 
ferred and Common Stock and Surplus Account at Beginning of Each Year. 





52 Other metal products. 26,848 28,828 + 7.4 1,110,514 1,186,006 9.7 9.7 


Net Income Per Net Worth Annual Rate 
No. First Quarter Cent January 1 of Return % 
of Cos. Industrial Groups 1944 1945 Change 1944 1945 1944 1945 
22 Food products __... _$ 19,744 $ 20,602 + 43 $ 733,276 $ 739,297 10.8 11.1 
13 Pulp and paper prod. 3,527 3,458 — 2.1 221,862 229,524 6.4 6.0 
29 Chemicals, drugs, ete. 41,825 46,089 +10.2 1,568,960 1,663,866 10.7 11.1 
14 Petroleum products _.. 58,864 65,961 +12.1 2,813,183 2,951,574 8.4 8.9 
13 Stone, clay and glass 7,934 7,273 — 8.3 359,020 368,520 8.8 7.9 Hi 
26 Iron and steel _.._. .. 41,130 44,261 + 7.6 3,362,086 3,397,858 4.9 5.2 4 
8 Electrical equipment 17,925 18,215 + 1.6 633,020 671,939 11.3 10.8 E: 
Za machinery — 8,106 7,180 —11.4 273,688 286,727 11.8 10.0 i 
25 Autos and equipment 51,947 49,985 — 3.8 1,589,368 1,641,898 13.1 12.2 4 
4 


33 Mise. manufacturing. 15,327 18,475 +20.5 474,136 514,373 12.9 14.4 


257 Total manufacturing. 293,177 310,322 + 5.8 13,139,113 13,651,582 8.9 9.1 





~ 
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27 Mining and quarrying 12,236* 13,722* . +-12.1 603,654 632,249 8.1 8.7 
14 Trade (whol. and ret.) 3,871 4,920 +27.1 245,243 261,418 6.3 7.5 
12 Serv. and constr. ues 3,646 3,167 —13.1 166,508 167,662 8.8 7.6 
ih $312,930 $332,131 + 6.1 $14,154,518 $14,712,911 88 9.0 








*Before depletion charges in some cases. 


Source: National City Bank of New York, May Letter. 
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OPINION RESEARCH AND FORMATION 
Carr Cites Neglected Opportunity in Building Business 


F American enterprise had done as 

good a job of gaining popular ac- 
ceptance for the social philosophy under 
which it lives, as it has done for its 
brand products, we would not have seen 
such drastic transfer of decision-making 
power to government and special labor 
organizations. We do not need polls to 
prove the results of this default of 
leadership; the record of the past ten 
years is adequate evidence. 

Public Opinion polls do, however, offer a 
prime opportunity to keep Business respons- 
ible to the public. As Charles C. Carr, 
director of public relations of the Aluminum 
Company of America, remarked in a recent 
address, “All leadership lives by the box 
office. Whether in the manufacture and dis- 
tribution of automobiles or ideas, lack of 
public confidence spells defeat. 

“Until very recently advertising was al- 
most entirely concerned with the sale of 
wares and merchandise. Lately, however, 
we have begun to realize that in order to 
perpetuate the kind of economy in which we 
can advertise and sell goods and services, 
there is another product which we must also 
advertise and sell. This other product is 
the social philosophy on which our economy 
has been based.” 


A Two-Way Street 


Citing the values of opinion research such 
as that recently completed for the Associa- 
tion of National Advertisers, Mr. Carr noted 
that “advertisers and agencies are coming 
to realize that advertising is a two-way 
street and that the flow of information to 
the public through advertising is only one 
direction. To increase the effectiveness of 
advertising there must also be a reverse 
flow of information from the people to busi- 
ness in the form of opinion research. 

“Today the public has faith in industry’s 
honesty and good intentions. They expect 
to pay more right after the war for the 
same products they were accustomed to be- 
fore Pearl Harbor and they give very sens- 
ible reasons why they anticipate higher 
prices. This should not be taken to mean 


that any advertiser should fail to explain 
the reasons for the higher prices he must 
charge now or that he should not reduce his 
prices as quickly as he has a chance to do so. 


Industry faces the challenging reconversion 
period with a great opportunity because, if 
it will intelligently publicize its plans for 
reconversion and inform the people as each 
step is taken, it can retain the confidence it 
has acquired during the so-called wartime 
‘miracle of production’—which, in fact, was 
no miracle at all, but actually an evolution 
of the free enterprise system. 


Facts that Need Telling 


“An advertising message many manufac- 
turers may find it desirable to use is an in- 
telligent explanation of two fundamentals 
which help to determine the prices we pay 
for goods—in short, those factors which will 
increase our costs after the war, yet which 
are beyond the control of any business. 
These fundamentals are: (1) cost of manu- 
facturing, including higher labor and mate- 
rial costs, and (2) the difference between 
the low costs in a seller’s market, where we 
have only one customer, Uncle Sam, and the 
higher costs in a buyer’s market, which in- 
clude such things as shoe leather for sales- 
men, salesmen’s salaries and expenses, in- 
creased advertising costs, increased product 
and market research, and all the other fac- 
tors that enter into a highly competitive 
selling era. 

“Of outstanding interest to every adver- 
tiser are the public’s misconceptions about 
the profits that business makes. People be- 
lieve in profit but they have some very er- 
roneous ideas as to how much profit business 
realizes. This survey shows that the public 
actually believes that business has averaged 
a profit of 30% during the war period. But 
this same public says that 10% would be a 
fair figure. To more of us this latter figure 
would be just dandy. 

“One of the dangers from this mistaken 
belief that industry has profiteered during 
the war is that it tends to foster false no- 
tions that industry has a bottomless till 
from which it can provide liberal severance 
pay, guaranteed annual wages and other 
benefits. This is all the more reason why 
there is a need for tremendous improvement 
in our annual reports, our advertising copy 
and our public relations on the subject of 
explaining profits.” 

Speaking of advertising which showed 
people how they could aid in the war effort 
and to meet personal problems under re- 
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strictions or during the shift to a peace 
economy, the survey confirms, according to 
Mr. Carr, that the great majority of people 
prefer this type of advertising to any other 
kind of copy. Such advertising has been 
said to be in the “enlightened self interest” 
of the advertiser because these messages not 
only help our country but—in the long run 
—they benefit their sponsors as well, by 
building for them a great reservoir of good 
will. 

“The Treasury Department may ask us in 
the reconversion period to help educate the 
people not to dispose of their bonds before 
maturity, even though by disposing of them 
they will be able to buy some of the things 
we sell. It will be in our enlightened self 
interest, in the long run, because such edu- 
cation will be essential to prevent inflation 
and all the evils which follow in its wake. 


“There is still a real need for education to 
create a better understanding of the part 
advertising [and mass production] plays in 
raising our living standards by enabling 
manufacturers to produce better and better 
products at constantly lower prices. One 
thing that will help materially along this 
line is more and better informative copy 
showing the public why an item that is 
made in the hundreds of thousands sells for 
less than an item made by the dozen.” 


sachin basis is lS bd NORE a ite 


The social philosophy on which private 
enterprise depends, as summarized by Dr. a 
Claude Robinson in the Opinion Research 
Corporation’s survey, referred to by Mr. 
Carr, included these keystones: 














(1) That economic effort is better or- 
ganized by individuals in pursuit of gain 
than by the national State. 


(2) That wages taken by capital are 
small in relation to the social services ren- 
dered. 


(3) That the key to the promised land 
of economic security is economic produc- 
tivity. 
















(4) And, coming even closer to home, 
the idea that advertising, like automatic 
lathes and assembly line production, is part 
and parcel of the magic of the American 
mass production system that reduces the 
cost of things to enable more people to buy. 


The Chase National Bank of New York is 
distributing a four-page copyrighted folder for 
determining “price from yield” on bonds pay- 
able at par, also for ascertaining “‘yield from 
price” on bonds callable at premiums and 
bonds carrying odd coupon rates. 
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Under this heading, we are from time to time reporting and dis- 
cussing developments which have promoted, or promise to promote, the 
mutual welfare of employees, employers and those who provide the 
capital tools with which they work.—Editor’s Note. 


EMPLOYEE OPINION POLL 


OMPANY policies and personnel prac- 

tices were recently put on trial by a 
questionnaire of each of 16,000 members of 
the Cleveland plants of Thompson Products 
Co. Replies to the 53 questions, unsigned, 
were tabulated by Fenn College faculty 
members and staff, and reported in a booklet 
“We Led With Our Chin.” Security of job, 
opportunity for advancement and recogni- 
tion of individuality were rated as top re- 
quirements for satisfactory working condi- 
tions. Typical comments—good and bad— 
were quoted, including those of the vocifer- 
ous minority, always negative, character- 
ized as Mr. One Percent. 


Especially interesting were replies on divi- 
sion of corporate income, with fifty-one per 
cent favoring 50-50 division of profits between 
a hypothetical prospector and his grub-staker. 
A majority would would expect rates of inter- 
est, on any investment they made in the com- 
pany, to exceed the current average return; 
88% thought the reinvestment of 4.4 cents 
per dollar of income (based on the last annual 
report), and the 1.4 cents paid stockholders, 
were fair, with many of the other twelve per 


.cent qualifying that it was unfair to company 


and stockholders. The survey shows conclu- 
sively that the employee wants to know about 
products, marketing, financial policies, etc., 
and 86% said they found the annual report to 
employees interesting and readily understand- 
able. 


THE WAGE DIVIDEND 


WAGE dividend plan, by which all full- 

time employees share with stockholders 
in the profitability of their company’s efforts, 
is discussed in the Employees Guidebook issued 
by the Eastman Kodak Company of Rochester 
to all its employees. Besides describing var- 
ious company and operating policies and the 
benefits and services available to members of 
the company the wage dividend plan, adopted 
in 1912, is fully outlined. As an extra return 
to employees “just as a return to stockholders 
is a dividend on their investment” the annual 
wage dividend is tied into the dividend pay- 
ments, under a formula whereby, for each dol- 
lar of common dividends over $3.50, the rate 
is one-half per cent of the average salary 
or wage received in the preceding five years. 


As an example, when a $5.00 dividend is de- 
clared on the common stock, an employee 
whose earnings during the prior five years had 
averaged $35 a week would receive a wage 
dividend of $68.25; if he had been with the 
company two years, his extra check would be 
$27.30. 


INFLEXIBILITY IN LABOR RELATIONS 


66 HE underlying issues *** can be solved 

only by establishing a more harmonious 
relation between employers and labor than we 
now have and by persuading organized labor to 
become a party to and not to block the unavoid- 
able adjustments which the end of the war 
will put upon us. 


“The vital fact about labor relations in 
American industry after the war is that they 
will be organized. Prevailing relations be- 
tween employers and employees will be carried 
on by national unions in the majority of our 
industries. This condition is altogether novel 
in American history. The labor policies and 
labor trends of the last decade, pre-war and 
war, will, unless they are diverted or modified, 
have a profound effect on the operation of 
competitive business. Modern wars raise costs 
of doing business and distort them.” 


LEO WOLMAN of Columbia University and a mem- 
ber of the research staff of the National Bureau of 
Economic Research, in address at 1945 seminar on 
“Current Economic and Sccial Trends.” 


SELF-SERVICE IN SETTLEMENTS 


ACHINERY for maintenance of the amic- 

able relationships between labor and man- 
agement in the building trades, and for set- 
tlement of disputes without recourse to gov- 
ernment agencies, is proposed by joint agree- 
ment of the Associated General Contractors of 
America and the Building and Construction 
Trades division of the A. F. of L. Record of 
the points of general agreement will be pre- 
pared for guidance of local groups. In improv- 
ing labor-management cooperation in meeting 
post-war labor problems, president Harry Dick 
of the A.G.C. said: 


“Management and labor in the construction 
industry believe that with their intimate 
knowledge of the industry they are better qual- 
ified than anyone else to talk out the problems 
which will arise in the post-war period be- 
tween labor and management in construction.” 
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CAPITAL FOR INDUSTRY 


ITH all the dogmatism of brevity, it 

can be said that there are three major 
obstructions to an adequate flow of capital 
formation. The first comes under the head 
of labor policy. The great strength of the 
Labor movement has been too often misap- 
plied into mere Luddite obstructiveness in- 
stead of concentrating on the main issue of 
high earnings, which are at once the cause 
and the consequence of rapid investment in 
labor-saving machinery. Secondly, heavy 
taxation has been rigidly applied without 
any sufficient thought to its economic con- 
sequences. At all times, the chief source or 
savings for the most productive investment 
lies in the ploughing-back of industrial pro- 
fits, which has been so grievously throttled. 
Thirdly and most importantly, inadequate 
capital formation has been due to the ende- 
mic slump-mindedness of British industry, 
which leads to restrictive practices and pro- 
tectionism of all kinds, seeking rather to en- 
sure a return on existing capital, however 
obsolete, than to clear the way for new in- 
vestment. 





















BURLINGAME 
PLAN 


has served investors for ten 
years by applying mathemat- 
ical formulae to price behavior 
of individual stocks. It is de- 
signed automatically to force 
realization of profits while avail- 
able and to reduce capital 
shrinkage caused by price 
declines. 














Descriptive pamphlet will be sent to 
individual investors and trust 
officials upon written 
request. 


THE BURLINGAME 
CORPORATION 


53 State Street 
BOSTON 9 
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111 Broadway 
NEW YORK 6 


All these can be summed up in the one word 
Risk. It is not so much that the rewards of 
successful enterprise in capital formation are 
less, or less attractive, than they were. How- 
ever high the level of taxation, if a business 
man can be reasonably sure of a return, how- 
ever small, he will in most cases go ahead. The 
difficulty is that the risks of making a loss are 
now much greater—or at least that they seem 
to be much greater—than they were. This is 
the field within which a national capital policy 
should properly operate, and where any success 
in diminishing the risks of capital formation is 
likely to be embodied, at once and manifold, 
in an increase of national wealth. Action in 
this field will be far more effective than any 
rearrangement of the financial structure, use- 
ful though this may be in a technical way. 
Yet this is the field that has been strangely 
neglected. 


The reduction of the hazards of enterprise 
requires, on the one hand, some liberation of 
the entrepeneur and, on the other hand, some 
assumption by the state of responsibility for 
the general economic climate. Once the hazards 
of risk are reduced (they neither can, nor 
should, be removed), there would be an im- 
mediate flowering of economic progress, in 
which the antithesis between consumption and 
saving, which necessarily exists in a regime 
of scarcity, would largely disappear. The pro- 
ductive investment of savings would ensure a 
rapidly rising standard of living, and prosper- 
ity would, in turn, be its own best Savings 
Campaign. — From The Economist, March 
10, 1945. 
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Banks — 1945 


A survey of some 150 of the leading banks 
of the country, published under the above title 
by Merri]]l Lynch, Pierce, Fenner & Beane, sets 
forth their prospects and investment factors. 
Attractively prepared, the booklet presents 
earnings and dividend records, as well as over- 
all comments on banks in the reconversion and 
post-reconversion periods. 
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Pennsylvania Trust Funds Up 


State trust institutions in Pennsylvania were 
administering, as of March 20, 1945, trust 
funds totalling $3,909,146,755. This represents 
a gain of more than $56 million over the figure 
reported by the Department of Banking for 
April 13, 1944. Corporate trusts continued to 
decline, the latest total, $4,191,169,263, being 
about $170 million lower than the previously 
reported amount. 
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EXCHANGE STABILIZATION 


LEONARD P. AYRES 
Executive Vice President, The Cleveland Trust Company 


FTER the first World War this country 
made two serious economic errors. 
First we financed an export boom while this 
country was still short of goods. Second, 
we spent, and lost, billions of dollars in sup- 
porting weak foreign exchanges of nations 
that had not yet made serious efforts to put 
their economic affairs in order following the 
war. These experiences warrant us in ex- 
amining with care and caution the pro- 
posal that we should try similar experiments 
following this war. 

In 1917 the Congress authorized the 
Treasury Department to lend the European 
Allies 10 billion dollars. Approximately 
seven billions of this total had been lent by 
the time of the Armistice. Nearly all of the 
remaining three billions was lent by the 
middle of 1919. 


During the first four months following the 
Armistice of the last war we had in operation 
a simple form of International Monetary Fund 
which stabilized or supported foreign exchange 
rates by using funds lent by the United States. 
Then late in March of 1919 the British an- 
nounced that they would no longer continue 
to peg sterling, and there followed a sharp 
drop in the price of sterling exchange, and 
in the exchanges of nearly all the European 
countries. 

The exchange rates for nearly all the Eur- 
opean currencies continued to be far higher 
than was justified by their fiscal and economic 
conditions because loans from our government 
provided funds with which they were artificial- 
ly supported. The result was an export boom, 
and a serious post-war inflation. 

Support of the foreign exchanges by our 
dollars in the first half of 1919 was a suf- 
ficiently powerful factor to check the business 
decline which had begun here after the Armis- 
tice, and to generate a violent boom accompan- 
ied by soaring prices. This country was short 
of goods, much as it is now, but we continued 
to ship them abroad. In 1919 our exports 
amounted to nearly eight billions of dollars, 
far in excess of any previous yearly total. 
Wholesale prices had been at the time of the 
Armistice 203 per cent of the pre-war level. 
By December they had soared 30 points to 223. 

In 1919 the Continent of Europe was pros- 
trate in an economic sense, but it was buying 
from us without limit of price or quantity 
everything it could get from us with its in- 





Before the House Banking and Currency Committee, 
on H. R. 2211, the Bretton Woods Agreement Act, 
May 1, 1945. 


flated paper money offered in the exchange 
markets. The results were boom, then infla- 
tion, and then deflation. 


In 1920 the value of our exports was nearly 
eight and a quarter billions, which remained 
the greatest export figure in our history until 
the establishment of Lend Lease. Wholesale 
prices continued to advance until May. Then 
deflation began. There was no more support 
for the foreign exchanges. We were no longer 
willing to accept the depreciating currencies 
of Europe, and neither was London, which had 
retained faith in them longer than we had. 
Prices which had been 247 in May 1920 fell 
to 139 by the end of 1921. 


Our exports fell to a rate of only three and 
one-half billions by the end of 1921. The dollar 
had become a scarce currency in the foreign 
exchange markets. Foreign exchanges which 
were stabilized and supported with our funds 
had generated a boom and an inflation in this 
country, and these conditions had been prompt- 
ly followed by deflation and depression. 

At the beginning of 1919 the exchange values 
of the currencies of England, France, Belgium, 
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and Italy had all been close to their par values. 
Two years later, at the close of 1920, the ex- 
change value of the British Pound was 72 per 
cent of its par. That of the French franc was 
30 per cent of par. The Belgian franc was 32 
per cent of its mint par, and the Italian lira 
was 18 per cent. Our public loans and our 
private funds that had been used to support 
the exchange values of their currencies had 
harmed them, and they had harmed us. 

We should have been much better off if we 
had taken our post-war readjustment at the 
end of the war instead of two years later. We 
were all braced for it then. Our industries 
and our banks were financially strong. It 
would have been better for European nations 
to have faced their problems the hard way. 
That hard way would have called for cutting 
expenditures, reducing borrowing, working to- 
wards the balancing of budgets with taxes, 
and stopping the printing of irredeemable 
paper money. The easy way was to ask the 
central bank to print bank notes, and to use 
them for pensions, and unemployment relief, 
and the rebuilding of shelled cities. Then the 
people could use the irredeemable money to 
buy foreign goods as long as the foreign ex- 
change markets would take it. 

Most of the continental nations did it the 
easy way at first, and then the hard way after 
internal currency disorders had brought about 
intolerable domestic conditions. The solution 
of their problems was merely deferred when 
billions were wasted in 1919 and 1920 in the 
futile supporting of foreign exchange rates. 


THE FUTURE OF AIR TRANSPORT 


AS SHOWN BY A SURVEY CONDUCTED BY BANKERS TRUST CO., THE MUTUAL 
LIFE INSURANCE CO. OF N. Y., THE CHASE NATIONAL BANK, AND THE 
NEW YORK TRUST CO. 


REVENUE PASSENGERS CARRIED REVENUE PASSENGER-MILES FLOWN 


GROSS OPERATING REVENUE 
$50,000,000 


ALL FIGURES ARE FOR UNITED STATES DOMESTIC AIRLINES poe 
RAPHIC BY PICK-$, WL 
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We had after the last war an extensive, and 
very expensive, experience. with the workings 
of an informal but real International Monetary 
Fund. The strong currencies, which were the 
dollar and the pound, were used to support. the 
week currencies in the foreign exchange mar- 
kets. The support was given before the nations 
having the weak currencies had seriously at- 
tempted to put their domestic economies in 
order. 

ee 


Additions to Legal List 


The New York State Banking Board last 
month added the following securities, totaling 
$294,821,600, to the legal list: 

National Dairy Products Corporation, De- 
bentures 3%s, due December 1, 1960 ($51,- 
700,000); Chicago and North Western Rail- 
way Company, Equipment Trust Certificates, 
1%s-4%s, due 1945-54 ($18,579,000); Chicago 
and North Western Railway Company, First 
and General Mortgage 3s, Series B, due Jan- 
vary 1, 1989 ($54,000,000); Houston Lighting 
& Power Company, First Mortgage 2%s, due 
November 1, 1974 ($30,000,000); Erie Railroad 
Company, Equipment Trust Certificates 1%s- 
44s, due 1945-54 ($14,736,000); Erie Railroad 
Company, Ohio Division First 3%s, due Sep- 
tember 1, 1971 ($17,094,000); Erie Railroad 
Company, Chicago & Erie First 5s, due May 
1, 1982 ($12,000,000); Erie Railroad Company, 
First Consolidated, Series “B” 4s, due January 
1, 1995 ($74,212,600); Erie Railroad Company, 
First Consolidated Series “E” 3%s, due Octo- 
ber 1, 1964 ($13,000,000); Erie Railroad Com- 
pan, Collateral Trust Notes 3%s, due Serially 
to 3/15/1953 ($9,500,000). 
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Airline Finance 


A survey of the pertinent financial data of 
post-war prospects and various aspects of 
financial requirements of the airlines industry 
are combined in a pamphlet published jointly 
by the Bankers Trust Co., New York Trust Co., 
Chase National Bank and the Mutual Life In- 
surance Co. of New York. The study sug- 
gests that American airlines will spend some 
750 million dollars in the next five years and 
may have to borrow almost half of this 
amount. Large increases in passenger, express 
and freight traffic are anticipated. Larger and 
faster planes carrying passengers at lower 
rates is seen ahead. The authors of the study 
conclude: 

“There is an important and constructive op- 
portunity for lenders to serve the young and 
expanding air transport industry in the next 
few years. It will represent major financing 
of a desirable nature which can best be under- 
taken with the cooperation of the airframe 
manufacturers, the airlines, the Governmental 
authorities, and the financial institutions.” 
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WAR BONDS AFTER WORLD WAR I 


HAT will U. S. citizens do with the 

cash received from the redemption (or 
cash-in) of almost $42 billion worth of War 
Bonds now outstanding? A look at Post- 
war I and the history of Liberty Bond re- 
demptions gives a blurred blueprint. 


Soon after the Armistice enough people sold 
Liberty bonds to push Second Liberty 4s to 
81.7 in May, 1920. During most of that pe- 
riod private citizens appeared to be the sellers 
while banks were buyers. Bank holdings of 
all governments increased by over $1 billion 
from 1921 to 1924. The first significant re- 
demptions came in 1922 when the Treasury 
called in the short term Victory notes. Re- 
demptions were then made year after year un- 
til 1935 when Secretary Morgenthau called the 
last of the Liberties. 


This gradual redemption does not mean the 
public had billions in cash to spend as it 
pleased. Much of the proceeds went for living 
essentials and thus provided a cushion for the 
depression of 1921 and even the 1930-32 eco- 
nomic blackout. After World War I, wages 
dropped sharply from wartime highs; in manu- 
facturing industries they totaled $9.6 billion 
in 1919 but only $7.5 billion in 1921. 


So urgent was the need for cash in the 1921 
depression that countless bondholders lost 
heavily in Liberty Bonds. These were the peo- 
ple who bought bonds during wartime as a 
patriotic gesture but never took the trouble to 
find out what they actually owned. Indeed, 
some folks thought their Liberty Bond itself 
was a fancy certificate for a donation to the 
Government. When word got around that 
cash could be had for the “certificates,” a 
whole rash of bond cashing stands appeared 
in empty store fronts. 


Thanks to the Liberty Loan drives, many 
citizens had their first experience with invest- 
ments and subsequently they became security 
conscious. 


Some citizens took to the new investment 
game with a bang and in no time at all were 
dabbling in all kinds of securities. 

This emphasis on securities does not mean 
that the consumer goods industries missed out 
entirely. Many people put their Liberty Bond 
cash into comforts or luxuries. Home build- 
ing skyrocketed in the early Twenties—from 
$540,073,000 in 1921 to over $1 billion in 
1924. Simultaneously automobile sales pushed 
from just over a billion in 1921 to $3 billion 
in 1925. These were also the years when the 
infant radio industry was getting started. 
Sales of grocery, drug, department and five & 
dime stores all showed big gains in the early 
Twenties. 





Investor’s Reader, March 28, 1945, published by 


Merrill Lynch, Pierce, Fenner & Beane. 


Whether or not history will repeat itself 
after World War II is anybody’s guess. 


One essential difference must be acknowl- 
edged: Since the Series E bonds now in the 
hands of individuals are non-transferabe, they 
will not be subject to the severe price fluctua- 
tions of the Liberties. Furthermore, the Treas- 
ury sold bonds to any and all customers in the 
last war but this time has concentrated on 
selling to individual investors (with an all-out 
bond educational program on the side). Fur- 
thermore, World War I Liberties had a loan 
value while current war bonds have none. 
These safeguards for the small investors may 
some day pay well in reducing pre-redemptions 
and eliminating the chiselers. 
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G Bonds for Trusts 


The War Finance Division of the Treasury 
has issued a 14-page booklet containing com- 
ments of leading trust officials on the Series 
G Savings Bond as an “Ideal Investment for 
Trust Accounts.” It is a most timely and 
effective reminder of the desirability and suit- 
ability of such securities for trust funds. 








Missouri‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It 
accepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 


It is the oldest trust com- 
pany in Missouri. 


For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 
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EQUILIBRIUM CREATES PURCHASING POWER 


BENJAMIN M. ANDERSON 


Professor of Economics, University of California, Los Angeles 
Formerly Economist of the Chase National Bank of the City of New York 


HE central issue involved in the prob- 

lem of post-war economic readjustment, 
and in the problem of full employment in 
the post-war period, is the issue between the 
equilibrium doctrine and the purchasing 
power doctrine. 

Those who advocate vast governmental 
expenditures and deficit financing after the 
war as the only means of getting full em- 
ployment, separate production and purchas- 
ing power sharply. Purchasing power must 
be kept above production if production is to 
expand, in their view. If purchasing power 
falls off, production will fall off. 


The prevailing view among ecoonmists, on 
the other hand, has long been that purchasing 
power grows out of production. The great 
producing countries are the great consuming 
countries. Supply of wheat gives rise to de- 
mand for automobiles, silks, and other things 
that the wheat producer wants. Supply of 
shoes gives rise to demand for wheat, for auto- 
mobiles and for other things that the shoe pro- 
ducer wants. Supply and demand in the ag- 
gregate are thus not merely equal, but they 
are identical, since every commodity may be 
looked upon either as supply of its own kind 
or as demand for other things. But this doc- 
trine is subject to the great qualification that 
the proportions must be right; that there must 
be equilibrium. 

On the equilibrium theory occasional pe- 
riods of readjustment are inevitable and are 
useful. We shall face, in the post-war period, 
an immense disequilibrium. The proportions 
of our industries will be all wrong. We must 
shift from producing wartime goods to produc- 
ing peacetime goods. Public policy should con- 
cern itself with restoring freedom to the mar- 
kets, freedom to the movement of prices, in- 
terest rates and wages, so that the readjust- 
ment can be made quickly. 


The equilibrium doctrine would look upon 
the attempt to prevent a post-war shakedown 
and readjustment by the pouring out of artifi- 
cial purchasing power as an utterly futile, 
wasteful and dangerous performance. Once a 
reequilibration is accomplished, moreover, it 
would regard new artificial purchasing power 
as wholly unnecessary, and further, dangerous, 
since it would create new disequilibria. 

Lord Keynes is the leading advocate of the 
purchasing power doctrine, and the leading 
opponent of the doctrine that supply creates 
its own demand. 


From The Commercial and Financial Chronicle. 


I regard Keynes as a dangerously unsound 
thinker. His influence in the Administration is 
very great. His influence upon most of the 
economists in the employ of the government is 
incredibly great. His followers are satisfied 
that he has destroyed the long accepted eco- 
nomic doctrine that aggregate supply and ag- 
gregate demand grow together. 

The doctrine that supply creates its own de- 
mand assumes a proper equilibrium among the 
different kinds of production, assumes proper 
terms of exchange (i.e., price relationships) 
among different kinds of products, assumes 
proper relations between prices and costs. And 
the doctrine expects competition and free mar- 
kets to be the instrumentality by means of 
which these proportions and price relations 
will be brought about. The modern version of 
the doctrine would make explicit certain addi- 
tional factors. There must be a proper bal- 
ance in the international balance sheet. If 
foreign debts are excessive in relation to the 
volume of foreign trade, grave disorders can 
come. Moreover, the money and capital mar- 
kets must be in a state of balance. When there 
is an excess of bank credit used as a substitute 
for savings, when bank credit goes in undue 
amounts into capital uses and speculative uses, 
impairing the liquidity of bank assets, or when 
the total volume of money and credit is ex- 
panded far beyond the growth of production 
and trade, disequilibria arise, and above all, 
the quality of credit is impaired. Confidence 
may be suddenly shaken and a counter-move- 
ment may set in. 

With respect to all these points, automatic 
market forces tend to restore equilibrium in 
the absence of overwhelming governmental in- 
terference. 


My own testimony, after a quarter of a cen- 
tury devoted very largely to the study of mar- 
kets and the ups and downs of business, would 
be to the effect that the equilibrium notion is 
the most useful tool of thought that I have 
found. When economic forces are working 
toward balance, I trust the situation. When I 
see them obviously working toward unbalance, 
I grow increasingly concerned. 





By arrangement with Evan Randolph, pres- 
ident of the Philadelphia National Bank, O. 
Howard Wolfe, vice president, has been loaned 
to the city and will assume temporary charge 
of the wage tax division of the tax depart- 
ment. 
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POST-WAR FEDERAL TAXES 


ROSWELL MAGILL 
Former Under Secretary of the Treasury 


HE federal tax will be a factor of major 
importance in the post-war economy. 
The first question is: Are we willing to be 
taxed at a level sufficient to cover current 
expenditures? Perhaps two or three years 
after the war is all over, we will arrive at 
the beginning of a normal post-war period. 
We will already have incurred the greatest 
public debt we have ever known. The pri- 
mary need for active business will be confi- 
dence in fiscal and monetary stability. We 
cannot expect any such confidence, if our 
ordinary peacetime budget is not balanced 
in normal years. Businessmen and investors 
can be expected to take business risks, if 
they regard the national economy as stable. 
The best hope for the future of this country 
lies in the maintenance and in the continued 
growth of the free enterprise system. Nation- 
al well-being depends upon a high volume of 
production and employment. To foster it re- 
quires a substantial flow of capital funds into 
old and new enterprises under the stimulus 
of the profit motive. Among other conditions 
conducive to large production and stable em- 
ployment is confidence in fiscal and monetary 
stability. 

The post-war federal budget will exceed 
anything in the nation’s pre-war experience. 
Yet only one item in that budget will be in- 
flexible, namely, interest on the public debt. 
As to all other services, some leeway in the 
cost is possible according as the people incline 
to prudence or extravagance. Prudence in ex- 
penditure is a policy most likely to diminish 
the restraint which taxation imposes upon the 
enterprise incentives. 


Basic Premises 


Two major premises on which fiscal planning 
should be based are: active business under a 
system of free private enterprise, and a bal- 
anced federal budget. Two issues directly re- 
lated to the kinds and burdens of taxes must 
then be considered. What national income 
may be expected and how much national ex- 
penditures are to be met with taxes? 

We can fairly formulate our tax estimates 
on the basis of a national income of $125 
billions. Total of federal expenditures can 
vary between wide limits from around $15 
billions to $22 to $24 billions. The best brake 
upon expenditures is the final consideration be- 
fore us, namely, how are these expenses to be 
paid for? 





From address before the Chartered Life Underwrit- 
ers Seminar; April 20, 1945. 





Customs, taxes on liquor and tobacco, and 
other excise or sales taxes might yield $3.5 
billions in a post-war year. If the estate and 
gift taxes and the gasoline taxes are levied 
by the federal government, about a billion more 
can be obtained. The rest of the necessary 
revenue must come from income taxes, indi- 
vidual and corporate. If the total expenditures 
were $15 billions, at least $10.5 billions must 
be raised by income taxation as compared to 
$2 billions from this tax in 1940, but it is 
much less than the total of $33 billions income 
and excess profits taxes paid in 1944. Since 
the bulk of the income flow comes to persons 
in the lower and middle brackets, the exemp- 
tions must remain at $500 per person. The 
initial tax rate would be 15-18 per cent; the 
total of normal tax and surtax would be about 
42 per cent at $25,000 and 51 per cent at 
$100,000. An income tax of this sort would 
be tolerable. i 


If the budgetary expenditures rise above $15 
billions, the income tax rates must increase 
pari passu. Aid to farmers or veterans, a 
very large military establishment, etc. may 
very largely increase budgetary expenditures. 
We must always balance their advantages 
against their cost. If expenditures are $18 
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billions, the initial income tax rate can be 
18-20 per cent (that is, a little less than at 
present) and the surtax rates can also be 
somewhat less. If the budget calls for $22 
billions, the starting rate would need to be at 
least 20 per cent, and even more than that, 
unless there were use of very heavy taxes 
at all other points. A $22 billion peacetime 
budget will not give us much relief from pres- 
ent tax rates. 


If the budget should rise to a sufficiently 
high level, say $22 billions or more, it will be 
difficult to maintain budgetary balance with- 
out resort to a sales tax. 


Business Taxes 


Whatever the budgetary level, individuals 
should receive a credit with respect to corpor- 
ation dividends at the initial or basic rate for 
the tax paid by the corporation on the income 
distributed. Long-term capital gains should 
continue to be taxed at 25 per cent and all 
capital losses should be deductible against 
ordinary income on the same basis that the 
capital gains would be includible. 

Business income whether earned by indi- 
vidual businesses or corporations should be 
taxed, so far as possible, like other income. 
Corporation income and individual incomes 
from business or other sources should be taxed 
at the same basic or initial rate. The excess 
profits tax should be repealed when the peak of 
war production has passed, perhaps as of 
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December 31, 1946. The capital stock and de- 
clared value excess profits tax should be re- 
pealed. Double taxation of intercorporate 
dividends should be eliminated, as well as the 
additional penalty tax on income included in 
a consolidated return. The reason for all 
this is one of our initial premises: we want 
active business and full employment. We want 
to encourage business to expand into new 
fields. We want to encourage new investment 
and venture capital. The excess profits tax 
can be tolerated by an established enterprise, 
but it is the great brake upon new enterprise 
and growing enterprise. 


The taxation of inheritances and estates, as 
well as gifts, should be returned to the states, 
as one means of revenue equalization. If these 
taxes continue to be levied by the federal gov- 
ernment, the gift tax should be integrated 
with the estate tax; no estate tax should be 
levied on transfers to the decedent’s spouse; 
and the rates should be somewhat reduced and 
stabilized. 


0 


Cash Dividends Gain 


A survey of dividend payments on common 
stocks listed on the New York Stock Exchange 
in the first 1945 quarter shows that, once 
again, many apprehensions of two years ago 
have been refuted by actual events, according 
to The Exchange, the monthly publication of 
the New York Stock Exchange. 


After the Revenue Act of 1942 was enacted, 
the heavy burden of increased taxes was view- 
ed dubiously as respecting corporate profits 
after taxes and reserves. -It seemed to the 
gloomy that, irrespective of swelling war bus- 
iness, a great many dividends would have to 
come down. 


These are some of the highlights of actuality 
when results of the first three months of this 
year are set in contrast with the figures of the 
same 1944 quarter: dividends this year were 
distributed to holders of 554 listed stocks, 
against 504 in 1944; this year 125 issues 
brought investors in them higher dividends 
than in the 1944 quarter, whereas only 93 
stocks paid more in the initial quarter of 1944 
than in the corresponding period of 1943; the 
number paying decreased dividends this year 
was 32 compared with 53 in 1944; payments 
were eliminated or deferred on six issues this 
year, compared with 25 in the opening 1944 
quarter. 


The composite payments for the first quar- 
ter this year—$482,230,000—were six per cent 
larger than in the same 1943 stretch, and 11.8 
per cent greater than in the first quarter of 
1943. Only three of 25 listed groups decreased 
total payments for the quarter, compared with 
recessions by nine groups in 1944. 
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CONTRACT OR GIFT? 


Analysis of Recent Gift Tax Cases—New Canons of 
Interpretation 


EDMOND N. CAHN 
Member of the Bar 


] HEN does a contract effect a taxable 
gift? This question was answered by 
the Supreme Court in two decisions handed 
down March 5, 1945: Commissioner v. 
Wemyss (65 S. Ct. 652) and Merrill v. Fahs 
(65 S. Ct. 655), involving the application of 
sections 501 and 503! of the Internal Rev- 
enue Code. 

In the Wemyss case the taxpayer pro- 
posed marriage to a very businesslike lady 
who was a widow with one child. Her first 
husband had set up two trusts, half of the 
income of which was to be paid to her until 
her remarriage, and the other half or, if she 
should remarry, the whole of the income was 
to be paid to their child. Under this ar- 
rangement, the lady was receiving about 
$5500 a year and apparently, with Mr. 
Wemyss as one alternative and $5500 a year 
as the other, she coyly hesitated. So Mr. 
Wemyss entered into an agreement with the 
lady by which he transferred to her $150,000 
worth of securities; and they were married. 
The question is: was this transfer subject 
to the federal gift tax? 

Section 501 simply imposes a tax “upon 
the transfer ... of property by gift.” If 


This article is based on an address delivered before 
a meeting of the Section on Taxation conducted by the 
Committee on Post-Admission Legal Education of the 
Association of the Bar of the City of New York. 

1. These sections are now numbered 1000 and 1002 re- 
spectively. The former numbers are retained in the 
discussion to conform with the language of the 
Supreme Court’s opinions. 


that section be taken alone, it is difficult to 
impose a tax on the facts of the Wemyss 
case, because the lady who became Mrs. 
Wemyss appeared to give up as much as she 
received. Mr. Wemyss was not so much in- 
terested in making a gift to her as in induc- 
ing her to marry him by reimbursing her 
for the loss which marriage would involve. 
But the Tax Court held that the word “gift” 
in section 501 must be defined in terms of 
the provisions of section 503, which says 
that “where property is transferred (italics 
mine) for less than an adequate and full 
consideration in money or money’s worth 
[then the excess shall] be deemed a gift...” 
If you read section 503 into section 501, the 
meaning of the term “gift” is greatly ex- 
tended. The effect of fusing these two sec- 
tions is that, wherever there is a transfer 
not made in the ordinary course of business, 
there will be gift tax liability to the extent 
that it is not made “for an adequate and full 
consideration in money or money’s worth.” 
That is the result reached by the Supreme 
Court, relying on the Tax Court’s analysis 
of the transaction and on Reg. 79 (1936 ed.) 
Art. 8. Hence the transfer was held subject 
to the gift tax. 


Release of Property Rights Not 
Consideration 


N Merrill v. Fahs, we have another equal- 
ly romantic situation. The taxpayer had 
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been married twice before and had three 
children and two grandchildren. He fell in 
love with a lady named Kinta Desmare. He 
was worth more than $5,000,000, and it is 
my personal opinion that Justice Frankfur- 
ter must have erred when he said: ‘Miss 
Desmare’s assets were negligible.” In any 
event, Mr. Merrill and Miss Desmare made 
an agreement by which he agreed to set up 
an irrevocable inter vivos trust of $300,000 
and two testamentary trusts each of $300,- 
000. Miss Desmare, to return the compli- 
ment, released any rights that she might 
acquire as wife or widow, since under local 
(Florida) law, she was about to acquire an 
inchoate interest in all his property. The 
next day they were married. The question 
is: was the $300,000 inter vivos trust sub- 
ject to the federal gift tax? 

Now, unlike the sections of the Internal 
Revenue Code dealing with the estate tax,? 
the gift tax sections do not explicitly state 
that relinquishment of marital rights shall 
not constitute consideration in money or 
money’s worth. This explicit definition was 
not added to the estate tax law until the 
1932 act, which is the same revenue act 


2. See sec. 812(b). 
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which revived the gift tax. The dissenting 
Justices in Merrill v. Fahs argued that the 
statutory provision, being present in one 
case and absent in the other, was applicable 
only to the estate tax and not to the gift tax, 
particularly in view of the fact that the 
whole question arose out of a single revenue 
act. 

The majority, however, going back to 
Sanford v. Commissioner and to the propo- 
sition that the gift tax is supplementary to 
the estate tax, that the two are in pari ma- 
teria and must be construed together, held 
that the relinquishment of marital rights is 
no more consideration in money or money’s 
worth for gift tax purposes than it is for 
estate tax purposes. The Merrill trust was 
therefore subject to gift tax. 


Meaning of Consideration 
HE most important ideas involved in 
these decisions can be grouped under 
1. The meaning of consideration ; 
2. The application of the Dobson doc- 


trine; and 
3. The technique of statutory interpreta- 
tion. 


1. The meaning of consideration. The 
court’s holding as to the meaning of consid- 
eration was foreshadowed in Commissioner 
v. Bristol,? in which the court said: 


“Section 503, providing that a transfer 
shall be deemed a gift unless the transferor 
receives full and adequate consideration in 
money or money’s worth, appears to mean 
that any transfer of property is to be treat- 
ed as a gift to the extent that the trans- 
feror does not receive in return an adequate 
and full equivalent in money or something 
which can be valued in money. ‘Consid- 
eration,’ as used in Section 503 is not the 
same as common law consideration; it 
means that when the transferor gives some- 
thing away and does not at the same time 
replace it with money of equal value or 
some goods-or services capable of being 
evaluated in money, he is deemed to have 
made a gift within the taxing law.” 


In the Wemyss opinion, Justice Frank- 
furter follows the Bristol case on every 
point except that he introduces the Dobson 
doctrine as an additional element. The 
Dobson rule was not involved in the Bristol 
case, for there the court reversed the Board 
of Tax Appeals. 

Did Mrs. More, who became Mrs. Wemyss, 
actually give up anything of value? The 


8. 121 F. (2d) 129, C.C.A>»1. 
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Supreme Court assumes that she did, that 
she suffered detriment in the usual contract 
sense of the word. The point is seriously 
arguable. Whenever a “career woman” 
abandons her career for marriage, she loses 
the income which she has been receiving. 
Mrs. Wemyss might be said to have had for 
her career being More’s widow. The loss 
of income from the trusts created by More 
was an ordinary social incident of the new 
status which she assumed, not the surrender 
and bargaining away of property rights. 
The applicability of this distinction to cases 
where a divorcee receiving alimony enters 
into a new marriage is evident. 


Redefining Consideration 


UT apparently the Supreme Court was 

not willing to rest its decision on so 
narrow a ground. It preferred to redefine, 
rather radically, the term “consideration.” 
There is a new concept of consideration 
growing up in tax law. Consideration may 
exist for tax purposes where it is apparently 
absent for common law purposes; for ex- 
ample, in the case of reciprocal trusts, which 
are stated to be created in consideration of 
each other. And consideration may be ab- 
sent for tax purposes where the common law 
finds it to exist. Here we have such a case. 
In tax terms, consideration means an eco- 
nomic tie, not simply the enforceability of 
the promise in state courts. 

Our traditional doctrine of common law 
consideration is at least to some extent the 
outgrowth of historical accidents, and par- 
ticularly of rather ancient rules of plead- 
ing. We resolve this doctrine for conven- 
ience sake into (a) benefit to the promisor; 
or (b) detriment to the promisee. _ 

Now, either benefit to the promisor or 
detriment to the promisee appeals to the 
common law conscience as a ground for en- 
forcement, because where the promisor has 
received benefit, a sort of quasi-contractual 
relation arises, a sense of unjust enrich- 
ment; and where the promisee has suffered 
detriment, a rough kind of estoppel comes 
into existence because he has changed his 
position for the worse in reliance on the 
promise. The gift and estate tax approach 
to this problem is entirely different. 

According to the Supreme Court, the gift 
and estate tax laws begin with the idea that 
any transfer made out of the regular course 
of business during lifetime is subject to a 
gift tax and any transfer occasioned by 

1. For the history of this development, see the sum- 


mary in Jenks, A Short History of English Law 
(1988 ed.) ch. X. 
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death is subject to an estate tax. This is 
the general rule. The statute recognizes as 
an exception those transfers where, by rea- 
son of what is received by the transferor, he 
is in economic terms in status quo ante, so 
that if he immediately dies, his estate would 
be of the same value. The idea is not to tax 
both what is transferred and what is re- 
ceived for it. It is readily apparent that 
legal detriment to the recipient has nothing 
to do with this proposition; it does not serve 
the purpose of the exception and is there- 
fore irrelevant. 


Motive Yields to External Test 


IED in with the nature of consideration 

is another factor, the motive of the 
transferor. Since the present gift tax was 
enacted in 1932, we have been trying to as- 
certain just what donative intent means. 
Now we find that by itself it means nothing. 
Mr. Justice Frankfurther, in the Wemyss 
case, says: “For purposes of the gift tax 
[Congress] not only dispensed with the test 
of ‘donative intent.’ It formulated a much 
more workable external test...” This ex- 
ternal test is that any transfer made out of 
the ordinary course of business is subject 
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to the gift tax unless it is made for an ade- 
quate and full consideration in money or 
money’s worth. 

Corresponding ideas have been growing 
up in the field of reciprocal trusts. There, 
consideration has been found to exist, al- 
most regardless of the motives and intent 
of the parties. The trend is more and more 
toward external tests, rather than states of 
mind, and I think this runs all through our 
tax administration. The external test may 
work hardship in a number of instances, but 
it creates a much more certain and depend- 
able rule than any test based upon purely 
subjective elements. 


Dobson Doctrine 


2. The application of the Dobson doc- 
trine.© The Wemyss case was first tried in 
the Tax Court, and Justice Frankfurter 
emphasizes the application of the Dobson 
doctrine to that case. But after saying that 
all the complex incidental factors involved 
were subject to the appraisal and judgment 
of the Tax Court, the Supreme Court opin- 
ion proceeds to erect a separate rule of law 
as to a single factor isolated from all the 
rest, that is to say, the receipt by the trans- 
feror of adequate and full consideration in 
money or money’s worth. This appears in- 
consistent with the Dobson rule, but it 
serves the useful purpose of guiding the 
Tax Court and tax practitioners in their 
future course of action. The Dobson rule 
has for its foundation the Supreme Court’s 
understanding of what is pragmatically ad- 
vantageous in tax administration. Excep- 
tions to the Dobson rule can be expected to 
arise not in terms of strict logic but rather 
in terms of practical utility. 


5. Dobson v. Comm., 320 U. S. 489, which accorded 


finality to determinations of the Tax Court, except 
in case of clear-cut mistake of law. 











Trust Company 


NEW HAVEN + CONNECTICUT 
MEMBER FEDERAL RESERVE SYSTEM 
MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 








TRUSTS and ESTATES—May 1945 


Justice Frankfurter makes a sharp dis- 
tinction between the Wemyss and Merrill 
cases, for the latter was originally tried by 
a District Court. But the only Tax Court 
finding apparently relied upon by the Su- 
preme Court in the Wemyss case was “The 
Tax Court, in effect, found the transfer of 
the stock to Mrs. More was not made at 
arm’s length in the ordinary course of busi- 
ness.” Surely, this is just the type of issue 
which any court of first instance is compet- 
ent to decide, and it is difficult to see why a 
District Judge could not determine it just 
as well as a Tax Court Judge. Trial courts 
of probate, bankruptcy or general jurisdic- 
tion, very frequently decide such issues in 
cases involving undue influence or abuse of 
confidential relations, deceit, fraudulent 
transfers, etc. 


Justice Frankfurter may have intended 
that the Tax Court was peculiarly competent 
to appreciate the economic character of the 
entire transaction in the Wemyss case and 
to categorize it appropriately for purposes 
of taxation. The Tax Court would be better 
equipped to search for the less obvious cri- 
teria of the incident. Its experience and ex- 
pertness would inform and refine both its 
theories on the one hand and its methods on 
the other. The assumption is that the Tax 
Court has learned and knows what to look 
for. 


We must remember that Merrill v. Fahs 
involved a very simple and direct question 
of simon-pure law in the old-fashioned sense. 
As to such questions certainly the Supreme 
Court and the Circuit Courts of Appeals re- 
tain their independence. This is the real 
distinction between the Wemyss and Merrill 
cases, a distinction accidentally blurred by 
the circumstances that one came from the 
Tax Court and the other from the District 
Court. In Merrill v. Fahs, the dissenting 
Justices pointed out that their construction 
of release of marital rights as adequate and 
full consideration for gift tax purposes had 
been adopted by the Tax Court in earlier 
cases. The fact that this did not impress 
the majority of the Supreme Court indicates 
that the question was of such nature as to 
permit independent consideration on review, 
no matter where the case might have been 
originally tried. 


New Canons of Interpretation 


3. The technique of statutory interpreta- 
tion. Lawyers devote much more time to 
construing statutes than do the courts. It 
is part of their daily work, and the conse- 
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quences of success or failure are very ser- 
ious to their clients. 

We ought to have learned that we cannot 
expect tax statutes to be construed accord- 
ing to the traditional canons.* The Gregory, 
Clifford, Hallock and a host of similar de- 
cisions should have taught this lesson. The 
dissent in the Merrill case follows faithfully 
the old common law canons of interpretation 
and that is why it is the dissent. If we 
sweep away the traditional canons (and it is 
obvious that this is done in most instances ) 
we have to find some guides to take their 
place. The evolution is too new and too 
spotty to furnish us with a reliable set of 
guides. 

I believe we have an intimation in these 
cases of at least one new canon of the inter- 
pretation of tax statutes. The canon is that 
tax statutes will be construed as operative 
parts of a complete scheme of taxation, and 
an effectual scheme at that. Exceptions, de- 
ductions, avoidances, must be elements of 
that scheme, or at least consistent with it, 
if they are to be upheld. The question is not 
“What does this phrase or the absence of 
this phrase mean?” The question is ““What 
does it mean in the light of the entire statu- 
tory plan, what significance must it have to 
be consistent with and to complete that 
plan?” 


Reading section 503 into section 501, as 
the Supreme Court did, is hardly justifiable 
in customary terms. I do not believe that 
Congress intended section 503 to bear so ex- 
tensive a burden of definition. The construc- 
tion might have been more candidly reached 
under section 501 alone, by frankly extend- 
ing the meaning of the word “gift.” But 
all of this is not so important as trying to 
establish a harmonious relation between the 
particular class of cases involved in a prob- 
lem and the whole framework of federal tax- 
ation. 


Undoubtedly this is judicial legislation, 
but so too is most of our law, practically 
all of what we call the common law. Law- 
yers should employ their energies to inquire 
into the wisdom of a particular instance of 
judicial legislation, rather than to bewail 
the inevitable. 


6. See Eisenstein, Some Iconoclastic Reflections on 
Tax Administration, 58 Harv. L. R. 477 (1945). 





William Mertens, Jr., former law secretary 
to Justice Isidor Wasservogel of the State 
Supreme Court, and a Deputy Assistant Dis- 
trict Attorney, was appointed Deputy Super- 
intendent and Counsel of the New York State 
Banking Department. 
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Study on Taxation in Kentucky 


In a list of 38 State men named as a Tax 
Commission to study new taxation plans for 
Kentucky, Governor Sim Wills named the fol- 
lowing five bankers: Merle E. Robertson, presi- 
dent of Liberty National Bank & Trust Co.; 
Earl Muir, president of Louisville Trust Co.; 
Leo P. Miller, vice president of Citizens-Fidel- 
ity Bank & Trust Co.; Bart A. Brown, trust 
officer, Citizens-Fidelity Bank & Trust Co., all 
of Louisville, and W. E. Keith, vice president 
of Planters Bank & Trust Co., Hopkinsville. 
The commission will be charged with studying 
the present tax structure, ascertaining essen- 
tial financial needs of the State, and will rec- 
ommend adequate sources of revenue with 
least impact upon the economic and produc- 
tive capacity of the State. 


——_———-0 
Tax Aspects of Trusts 


A comprehensive coverage of Federal and 
Ohio tax impacts on living trusts was present- 
ed at the Columbus Bar Association meeting 
recently by David W. Putnam, vice presi- 
dent and trust officer, City National Bank and 
Trust Company of that city. Mr. Putnam 
urged the attorneys to give careful attention 
to the implications of the recent U. S. Supreme 
Court decisions on possibilities of reverter and 
future interests. 
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NEW BOOKS 


PHILADELPHIA LAWYER, an _ autobio- 
graphy 


GEORGE WHARTON PEPPER. Lippincott. $3.75. 


The head of a leading law firm writes the 
story of his life and his career in-a volume of 
rare charm and distinction. This is also the 
chronicle of an era and a way of life. As 
teacher, churchman and Senator the author 
has made his own contribution to history, and 
has seen even more of it in the making. 


Of special interest will be the account of his 
early effort to declare invalid certain trusts es- 
tablished by the will of Benjamin Franklin. A 
difficult question of domicile is presented in 
the case of Colonel Green, the much traveled 
son of Hetty Green. The first suit ended in 
defeat and the second in a money settlement 
that left the legal problem unsettled. None- 
theless these and many other notable cases are 
the products of a ripe legal scholarship and a 
rich and colorful experience. 


The law and life-long service rendered 
church and community reveal an arresting 
personality and a truly Olympian figure who 
was generously endowed and has made the 
most of that endowment. At 77 he is still in 
active practice, rising early and working late; 
he can pen a poem or paint or sketch, do a 
good job at carpentry or thrill to the out-of- 
doors. Only at such sports as mountain climb- 
ing has his youthful enthusiasm made a slight 
concession to the years. 


There is an intimate recital of many of the 
events of the Harding and Coolidge period and 
a sympathetic appraisal of the Hoover policies. 
The author points proudly to the part he 
played in keeping the United States out of the 
League of Nations. His views on the critical 
problems of war and peace since 1914 are pro- 
vocative and certain to evoke less than general 
approval. 


This is the self-portrait of a kindly, tolerant 
and versatile attorney and statesman, who 
analyses himself as frankly as he discusses 
public men and events. Although the world 
has proved a fat oyster for this exemplar of 
the strenuous life, and much to his taste, he 
has made both efforts and suggestions for its 
improvement, always, however, within well- 
ordered patterns and “the rules of the game.” 
Only the reforms and innovations of the New 
Deal ruffle his serenity, and his comments on 
government by bureaus and directives are less 
than complimentary. This clash is more than 
temperamental. On the part of the lawyer, it 
represents a profound fear that the structure 
of our government and the safeguards of the 
constitution are imperilled. 

Reviewed by Barnie F. Winkleman of the Philadel- 
phia Bar. 


MONEY AND THE LAW 


New York University School of Law and the Econo- 
mists’ National Committee on Monetary Policy. 159 
pages. $2.50. 


The economists and the lawyers have trav- 
elled their respective ways in connection with 
the problem of money. In the words of Dean 
Vanderbilt, the result has been “. . . a multi- 
tude of inconsistent and confused court de- 
cisions on vital monetary matters in which the 
confusion rests not only upon inadequate ex- 
ploration of precedent but also upon lack of 
comprehension of the economic principles ap- 
plicable to money and of monetary history. 
As a result the United States is today expe- 
riencing some genuine difficulties, both at 
home and in foreign relations...” 


In this volume a group of outstanding econ- 
omists and legal experts have considered both 
phases of this question. F. Cyril James, B. H. 
Beckhart, Arthur K. Kuhn, W. E. Spahr, Neil 
Carothers, E. W. Kemmerer, E. S. Corwin and 
other experts have contributed valuable an- 
alyses of both the national and international 
aspects of the money question. Included in 
the discussion is an analysis of Bretton Woods, 
Allied Military Currency, The Role of the Su- 
preme Court, Power of Congress to Regulate 
Money, United States Silver Policies and Tech- 
nical Problems Concerning Federal Reserve 
Act, Lawful Money, Legal Tender, etc. Be- 
cause of the high reputation of its contribu- 
tors and its unique coverage of a field long in- 
adequately treated, this volume represents an 
outstanding contribution which will help clar- 
ify many of these questions. 


THIRD ANNUAL INSTITUTE ON FEDERAL 
TAXATION 


Matthew Bender & Co., Albany. 800 pp. $20. 


This volume is a collection of the lectures 
delivered at New York University’s Third An- 
nual Institute on Federal Taxation held last 
November. These forty papers, well annotated, 
run the gamut of Federal tax problems: em- 
ployees trusts, estate planning, capital gains 
and losses, family tax questions, reorganiza- 
tions, Section 722, etc. The authors are widely 
known: Norman D. Cann, Thomas N. Tarleau, 
Charles W. Tye, Samuel J. Foosaner, Edward 
N. Polisher, Merle H. Miller, Paul D. Seghers, 
just to mention a few. This book would there- 
fore be a distinctly valuable addition to any 
tax practitioner’s library. 
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LAW AND TAXES 


CURRENT FEDERAL 


TAX NOTES 


PETER GUY EVANS 


Member of New York Bar; Certified Public Accountant (N. Y. and N, J.); 
Lecturer on Taxation at Columbia and Rutgers Universities 


Estate Tax 


Refund claim filed within four years up- 
held. On May 12, 1938, estate tax return 
was filed on the basis of values as of the 
optional valuation date plus the “interim in- 
come”’ received during the one year period 
following death. On March 3, 1941, the 
Supreme Court held, in Maass v. Higgins, 
312 U. S. 443, that interim income is not a 
part of the taxable estate. On May 24, 
1941, more than three years after the tax 
was paid, a claim for refund was filed, 
which the Commissioner rejected under 
three year limitation on estate tax refunds 
set by Sec. 319 (b) of 1926 Revenue Act as 
amended. In this first estate tax case on 
the point, HELD: Claim allowed under Sec. 
3228 (a), Rev. Stats. as amended (now Sec. 
3313 of I.R.C.). This section applies be- 
cause the tax was erroneously and illegally 
assessed and collected, and did not result 
from an overpayment of tax assessed and 
collected upon a correct and legal basis. Est. 
of Tindle v. United States, U.S. D.C. E.D. of 
Penn., March 1. 

Payments to relatives not in contempla- 
tion of death. Decedent sent letter with 
check to 20 nephews and nieces in considera- 
tion of their agreeing to give him board 
and lodging in the future when requested. 
Upon decedent’s failure so to request, re- 
cipients were discharged of any further ob- 
ligations. Commissioner included such 
payments in decedent’s estate as having 
been made in contemplation of death. 
HELD: Payments were associated with life 
rather than with death and consequently are 
not taxable under Sec. 811 (c) of LR.C. 
Est. of Ford v. Comm., T. C. Memo, March 
16. 

Final judgment in first action res ad- 
judicata. Estate was successful in the 
prosecution of its claim for refund of estate 
taxes overpaid. A fee of $18,000 was paid 
to the attorneys for services rendered and a 
second claim for refund was filed by the ex- 
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ecutors based on the right to deduct the fees 
so paid. HELD: Final judgment in the first 
action was res adjudicata as to amount of 
tax overpayment and also barred the second 
suit. The amount of the fees could have 
been estimated and claimed at the time of 
the first suit. Cause of action becomes res 
adjudicata as to matters which might have 
been decided as well as to matters actually 
decided. Cleveland v. Higgins, C.C.A.-2, 
April 10. : 

Community property provision unconsti- 
tutional. Pursuant to amendment by Sec. 
402 (b) (2) of the 1942 Revenue Act, Com- 
missioner included in decedent’s gross es- 
tate all community property belonging to 
him and wife, residents of Louisiana, rather 
than one-half thereof. Taxpayer pleaded 
constitutionality of amendments. HELD: 
The Section is unconstitutional, being in 
conflict with the due process requirements 
of the Fifth Amendment. (See Rompel v. 
U. S., same holding, April 1945 issue, page 
411.) Wiener v. Fernandez, U.S., D.C. E.D. 
of La., April 3. 


Principal of term trust not taxable. In 
1935 decedent created three trusts for sons 
for fifteen-year term. Decedent, as trustee, 
had power to terminate them sooner and dis- 
tribute corpus to persons entitled to receive 
the same. Decedent could not revest prop- 
erty in himself nor change distribution 
thereof, and did not terminate trust. HELD: 
Trust corpus was not includible in his gross 
estate under Sec. 811 (d) of LR.C. Est. of 
Holmes v. Comm., C.C.A.-5, April 14. 


Deduction for previously taxed property 
subject to lien. Decedent received specific 
shares of stock, subject to a lien, from her 
husband’s estate, whose executors claimed 
deduction for such indebtedness. Subse- 


quently the debt was liquidated and the lien 
cancelled. HELD: In computing the net al- 
lowable deduction under Sec. 812 (c) of 
I.R.C. for property previously taxed, the 
value of such property must be reduced by 
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the amount of the lien for which a deduction 
was allowed to the husband’s estate. Est. of 
— v. Comm., C.C.A.-6, April 2. 


Bequest of iron lungs deductible. Under 
decedent’s will residuary estate was be- 
queathed for purchase of iron lungs “to be 
given to hospitals that need them.” Accord- 
ingly, executor claimed deduction on estate 
tax return for bequests to charitable organ- 
izations. HELD: Bequest was for a “char- 
itable purpose” -within the meaning of Sec. 
812 (d) of I.R.C. and is deductible from 
gross estate. Est. of Gilbert v. Comm., 4 
T.C. No. 121, March 21. 


Income Tax 


Cash dividends, although credited to 
corpus, taxable to beneficiary. Testamen- 
tary trust provided for quarterly payment 
of income to life beneficiary, but gave trus- 
tees power to determine whether “accre- 
tions” should be regarded as principal or 
income. Certain cash dividends determined 
to be corpus rather than distributable in- 
come were reported as being taxable to the 
trust. HELD: Trustee had no power to hold 
dividends to be corpus; they are taxable to 
income beneficiary under Sec. 162 (b) of 
I.R.C. Doty v. Comm., C.C.A.-1, Apr. 4. 


Income distributable to beneficiary. Rent- 
al obligations under leases were discharged 
by a lump settlement by trustees of bank- 
rupt lessee. The trustees were counselled, 
under Massachusett’s law, to allocate $57,- 
000 over future years. Taxpayer, benefici- 
ary, reported $98,000 in his return and the 
trustees the balance. Commissioner con- 
tended full amount was distributable and 
taxable to beneficiary in 1937, year of set- 
tlement. HELD: Since State law determines 
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whether income is taxable to the fiduciary 
or the beneficiary, case was remanded to the 
Tax Court for the purpose of showing how 
much income was received from date of re- 
entry in October 1932 to 1937. Saltonstall 
v. Comm., C.C.A.-1, March 15. 


Dividends declared before but payable 
after date of death. Decedent died own- 
ing stock in corporations which declared 
dividends before he died, payable to stock- 
holders of record on a date subsequent to his 
death. HELD: There is no accrual for divi- 
dends declared on decedent’s final income 
tax return, under Sec. 42 of I.R.C. Est. of 
Putnam v. Comm., Sup. Ct., No. 534, March 
26. 


Beneficiary taxable on assigned divi- 
dend. Beneficiary of income of trust as- 
signed special dividend. Corporation paid 
dividend directly to assignees. HELD: 
Dividend was constructively received by the 
trustee (stockholder) and by the beneficiary, 
and, therefore, was taxable to the benefici- 
ary. Whitehead v. Comm., C.C.A.-4, April 
9. 


Trust income held community income. 
Texas spouse, beneficiary of New York trust 
created by father prior to marriage and ad- 
ministered in New York, reported one-half 
of such trust income on her separate tax re- 
turn. HELD: Under law of Texas the trust 
income is community property. The inter- 
est of one spouse in movables acquired by 
another during the marriage is determined 
by the law of the domicile of the parties 
when the movables are acquired, rather than 
by the law of the state in which the trust 
was created and managed. Comm. v. Por- 
ter, C.C.A.-5, April 11. 


Gift Tax 


Blockage valuation of stock. Taxpayer 
transferred to trust and children two large 
blocks of stock and reported same in 1934 
gift tax return at the mean of high and low 
quotations. In July 1937, assessment of 
$26,700 was made for additional gift tax 
(with interest) based on other adjustments. 
Claim for refund, filed in 1939, was rejected 
in 1940. HELD: It was competent and ma- 
terial for taxpayer to submit evidence show- 
ing value of large blocks of stock to be less 
than mean price. Also, gift tax refund is 
barred if claim is not filed within three 
years from tax payment date. Here refund 
was limited to $26,700. Havemeyer v. United 
States, Ct. of Claims, April 2. 
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RECENT STATE LEGISLATION AFFECTING 
FIDUCIARIES 


HE following measures passed during 
the 1945 legislative sessions have be- 
come law :* 


Colorado 


H.B. 581: Reduces from two years to one 
year the period in which creditors may ap- 
ply for administration. 

H.B. 498: Makes changes in procedure 
for assessing inheritance tax; inheritance 
tax commissioner is substituted for the 
county court in making appraisals, etc. 

H.B. 109: Provides method of electing 
to take the statutory one-half of the estate 
or under the will for a surviving spouse who 
is incompetent; makes other probate proce- 
dure changes, principally with respect to the 
giving of notice. 

H.B. 348: Revises uniform veterans 
guardianship act, principal change permit- 
ting court to authorize purchase of a home 
for veteran or his family. 

S.B. 42: Provides procedure for opening 
of safe deposit box upon death of lessee. 

H.B. 759: Allows probate of will simply 
on proof of testator’s signature where wit- 
nesses cannot be produced and it appears 

from attestation clause or other evidence 
that will was executed according to law. 

H.B. 492: Provides for escheat of un- 
claimed funds in hands of a fiduciary; state 
treasurer must hold same for 21 years. 


Delaware 


S.B. 51: Permits corporate fiduciaries to 
register securities in the name of a nominee. 

S.B. 55: Exempts employees’ trusts from 
operation of rule against perpetuities and 
suspension of power of alienation. 

S.B. 62: Adopts Uniform Stock Transfer 
Act. 


Idaho 


Ch. 49: Adds executors and administra- 
tors to group of persons who may petition 
court for share of estate after lapse of four 
months from issuance of letters; dispenses 
with giving bond therefor if four months 
have elapsed since first publication of no- 
tice to creditors and there are no unpaid 
debts. 


*For previously reported legislation, see March and 
April issues, pages 323 and 414, respectively. 








Kansas 


S.B. 166: Authorizes fiduciaries on appli- 
cation to court, to invest up to $5,000 in 
shares of Federal and State savings and 
loan association. 


H.B. 122: Provides for certification from 
probate court to district court, upon request 
of interested party, of controverted ques- 
tions arising in probate court; designed to 
avoid duplicate trials of matters which 
would eventually have to be determined in 
the district court on appeal. 


S.B. 84: Dispenses with necessity of 
bond and inventory or reports by charitable 
organization acting as trustee of funds be- 
queathed for educational purposes, unless 
otherwise ordered by court. 


S.B. 216: Subjects to garnishment debt- 
or’s interest, although contingent or unde- 
termined, in the hands of a fiduciary or in 
custodia legis, provided that in latter case 
fund shall remain in court until conclusion 
of action, and provided further that certain 
moneys shall be exempt. 


S.B. 286: Provides procedure for execu- 
tion of mortgages and mineral leases on 
homestead of an insane person or a person 
having an insane spouse. 


Maryland 


S.B. 46: Provides for payment of dis- 
tributive share of estate to domiciliary legal 
representative of non-resident distributee 
who dies before distribution. 


Montana 


Ch. 93: Clarifies statute invalidating 
charitable bequests of more than one-third 
of the estate disposed of by a will executed 
less than thirty days before death, by de- 
claring only the excess to be void. 


Nebraska 


L.B. 201: Enacts Uniform Reciprocal 
Transfer Tax, relative to inheritance tax. 


New Hampshire 


Ch. 13: Permits proof of will on other 
satisfactory evidence if court finds that tes- 
timony of the attesting witnesses is un- 
available. 








New Jersey 


Ch. 162 and 163: Repeal tax on intang- 
ible personal property and provide for as- 
sessment on net worth of corporations. 

Ch. 179: Broadens powers of savings 
banks (and thus trustees) in making mort- 
gage loans. 

Ch. 190: Permits banks to establish com- 
mon trust funds for the collective invest- 
ment of funds of individual trusts. 


Ch. 194: Clarifies and broadens list of 
legal investments for fiduciaries. 


New York 


Ch. 112: Broadens privilege of out-of- 
state trust institutions to act in fiduciary 
capacities in New York, provided state of 
incorporation grants similar privilege and 
provided institution appoints Superinten- 
dent of Banks as attorney to accept process. 

Ch. 209: Grants resident taxpayers pro- 
portionate credit against income derived 
from other states which is taxed in such 
other states. 

Ch. 218: Permits access to safe deposit 
box by any one or more of executors or ad- 
ministrators; by any one or more of trus- 
























$®DOOQDHOHOOOOOO 


_-<— joe 



















NEW YORK 


48 WALL ST., NEW YORK 
Uptown Office: 
MADISON AVE. AT 63rd STREET 



















Member Federal Deposit Insurance Corporation 





TRUSTS and ESTATES—May 1945 


tees or guardians or committees when au- 
thorized in writing by the other of such lat- 
ter fiduciaries. 

Ch. 378: Extends moratorium on mort- 
gage deficiency judgments, but increase 
rate of amortization to 3%. 

Ch. 448: Provides procedure for retrans- 
fer from supreme court to surrogate’s court 
of proceeding in which questions or objec- 
tions have been settled before trial. 


Ch. 517: Makes a number of beneficial 
procedural changes in the Surrogate’s Court 
Act. 


Ch. 558: Declares that statutory require- 
ment that an accumulation be for the bene- 
fit of a minor has not required and does not 
require that the settlor permit the accumu- 
lated income to become a part of the assets 
of the minor if such minor dies during mi- 
nority. 

Ch. 574: Provides procedure for exam- 
ination and inventorying of contents of safe 
deposit box leased by incompetent for whom 
a committee has been appointed. 


Ch. 715: For purposes of decedent es- 
tate law and personal property law relating 
to investments, defines “person holding 
trust funds” and “fiduciary” to include a 
committee of an incompetent. 


Ch. 828: Enables destitute beneficiary 
of life insurance proceeds retained by in- 
surance company for future distribution, to 
obtain for his support or education the in- 
terest periodically credited to such proceeds, 
if Supreme Court so directs. 


Ch. 843: Provides that a power, vested in 
a person in his capacity as trustee of an ex- 
press trust of real property, to distribute 
principal to himself cannot be exercised by 
him; it may be exercised by co-trustee, if 
any; if none, by the supreme court. 


Ch. 847: Repeals emergency stock trans- 
fer tax and integrates it with the normal 
stock transfer tax into a permanent sched- 
ule of rates based on selling prices. 


North Carolina 


H.B. 28: Provides that a subsequent ab- 
solute divorce shall operate as a revocation 
of a testamentary provision for the spouse; 
the property will pass under the residuary 
clause, if any; otherwise as upon intestacy. 


H.B. 27: 
intestacy. 


Changes distributive shares on 


H.B. 359: Permits corporate fiduciaries 
to hold bonds as well as stocks in the name 
of a nominee. ; 
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North Dakota 


H.B. 116: Provides procedure for trans- 
fer of property of decedents to representa- 
tives of foreign countries. 


Ohio 
Sec. 12082 of General Code is amended to 
authorize court to fix fee, payable out of es- 
tate, for executor and his attorney for ser- 
vices in unsuccessfully defending will 
against contest. 


Oregon 
S. B. 1: Repeals community property 
law. 
H.B. 297: Reduces from one year to six 


months period in which a will may be con- 
tested. 


Pennsylvania 


Act 90: Repeals Section 45 of the Fidu- 
ciaries Act which prohibited a trustee who 
had also served as executor in the same es- 
tate from charging a double commission. 


Act 38: Increases to $250 the amount 
of wages which can be paid to heirs of a 
decedent without taking out letters testa- 
mentary or of administration. 

Act 96: Increases from $25,000 to $50,- 
000, the amount which an individual trust 
may invest in a common trust fund; permits 
nominee registration of all securities held 
by corporate fiduciary (heretofore restrict- 
ed to investments made by fiduciary). 


South Dakota 


Sec. 59.0462: Permits release in whole or 
in part of powers of appointment. 


Tennessee 


Ch. 24: Permits probate of will of mem- 
ber of the armed forces (broadly defined) 
upon proof of genuineness of testator’s sig- 
nature where proof of due execution cannot 
be had of the subscribing witnesses. 

Ch. 150: Broadens authority of fiduciar- 
ies to invest in life, endowment and annuity 
contracts to include as possible insureds per- 
sons in whom the beneficiary or ward has 
an insurable interest. 

Ch. 53: Permits fiduciaries to retain or- 
iginal investments upon application to the 
court. 


Texas 


S.B. 126: Makes a number of changes in 


Trust Act of 1943, the most important being 
the adoption of the prudent man rule of in- 
Other amendments affect the 
purposes for which a 


vestment. 
definition of “‘trust’’; 
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trust may be created and the capacities to 
create a trust; power of corporate trustees 
to exercise stock rights; authority of trus- 
tees with respect to oil, gas and mineral 
properties; giving of bonds; and principal 
and income questions. 
West Virginia 

S.B. 48: Permits the establishment of 

common trust funds. (Uniform Act.) 


S.B. 139: Authorizes corporate fiduciar- 
ies to register securities in the name of a 
nominee. 


a 


Fiduciary Association Elects 


The following officers of the Corporate Fi- 
duciaries Association of Houston for the pres- 
ent year were elected at the annual meeting 
held March 28rd: 


Pres.: Ross Bennett, Houston Bank & Trust 
Co. 


V.P.: Leon H. Thomas, First National Bank. 


Secy.-Treas.: Arthur Trum, South Texas 
Commercial Natl. Bank. 


Careful management 
conservative 
policies 
and strict 
adherence to 
sound banking 
principles 
since 1886 


FIDELITY TRUST COMPANY 


341-343 FOURTH AVE. PITTSBURG 


MEMBER FEDERAL INSURANCE DEPOSIT CORP. 
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Profit Sharing — Before or 
After Taxes 


Profit-sharing after taxes not only is a 
nuisance from a calculation standpoint, but is 
definitely unfair to profit-sharing employees. I 
have been several bonus or _ profit-sharing 
plans in effect prior to 1940, which worked out 
badly under the increased rates of taxation. 
The president of a company, for instance, 
might have such a contract. Under his guid- 
ance the company might increase its net in- 
come before taxes very materially, but because 
of heavy increases in taxes, the president might 
easily find in 1942 or 1943 that his profit-shar- 
ing was less than it was in 1939. The em- 
ployee is not to any degree responsible for the 
changes in tax rates, and this introduces an 
element of uncertainty, which should not be 
in a profit-sharing contract. When the em- 
ployees have contributed to the earning of 
large profits, they should be entitled to their 
share regardless of how great a share of the 
profits has to go in taxes. Furthermore, plans 
which may be set up now, with present high 
tax rates, and which provide for what now 
seems to be a reasonable compensation, by way 
of profit-sharing, to the managers or to the 
employees of a business, may very well result 
in an excessive amount in subsequent years, if 
Federal income taxes are materially reduced. 


WILLIAM W. JOHNSTON, in Bulletin of National 
Association of Cost Accountants. 
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Conditional Establishment of 
Pension Plans 


Under P.S. 47 it is held that the commis- 
sioner will not rule on a pension plan under 
which a conditional contribution is made after 
March first. This requires either of two pro- 
cedures: 

(1) If an employer is unwilling to make an 
irrevocable contribution before a ruling under 
165 is obtained, it will be necessary to set up 
the plan well in advance of the end of the 
taxable year and ask for review and ruling 
before putting the plan into full effect. The 
Bureau will currently rule on such prospective 
plans. We suggest that members submit such 
cases for ruling 60 to 90 days in advance of 
the taxable year end, so that there will be time 
to get rulings and put the plan into effect be- 
fore the close of the taxable year. 

(2) If the employer is satisfied that his 
plan will be approved by the Bureau except for 
some unimportant items which can be changed 
by amendment, he may put his plan into full 
effect and ask immediately for a ruling. © It is 
expected that such ruling can be made in suf- 
ficient time to permit the emuployer to make 
any required amendment before the expiry of 
the allowed two and one-half month period 
from the end of the taxable year. 


—C. PRESTON DAWSON, chairman, Sub- 
Committee on Pension Trust Law, Na- 
tional Assn. of Life Underwriters. 
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Decisions 
LEGAL CONTRIBUTING EDITORS 


Digests of the current decisions affecting fiduciaries, published in the follow- 
ing pages, were reported by these attorneys, for their respective jurisdictions: 


CALIFORNIA: Walter L. Nossaman—Brady & Nossaman, Los Angeles 

COLORADO: Hubert D. Henry—Collier, Collier & Henry, Denver 

DISTRICT OF COLUMBIA: Harold A. Kertz—Roberts & McInnis, Washington 
MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn 

MINNESOTA: James E. Dorsey—Dorsey, Colman, Barker, Scott & Barber, Minneapolis 
NEBRASKA: Frank D. Williams—Cline, Williams & Wright, Lincoln 

NEW JERSEY: Samuel J. Foosaner, Counsellor-at-law, Newark 

NEW YORK: Joseph Trachtman—Attorney-at-law, New York City 


The complete roster of editors appears in July and January. 





Distribution —- Adopted Children as ‘Next 
of Kin” 


New Jersey—Court of Chancery 
Commercial Trust Co. of N. J. v. Adelung, 136 N. J. 
Eq. 37. 


During his lifetime, decedent executed a 
trust which provided, among other things, that 
upon his death the corpus was to devolve to 
his wife, if surviving, otherwise “to the next 
of kin of the settlor, according to the lays of 
the State of New Jersey in force at this date, 
providing for the distribution ‘of the personal 
estate of persons dying intestate.” Decedent’s 
closest blood relatives at the time of his death 
were an aunt and certain cousins. He was 
also survived by two adopted children, one of 
whom was a minor. Both the adopted children 
and the blood relatives claimed the corpus of 
the trust as next of kin. 


HELD: An adopted child is in the same 
status as a natural child, insofar as rights of 
inheritance are concerned. Where the words 
“child,” “lawful heir” or “next of kin” are 
used, it is assumed that the settlor, grantor 
or testator intends to include adopted children 
as his own, whether adopted before or after 
the execution of the trust indenture, deed or 
will. The statute relating to adoption of 
adults not having become effective until March 
13, 1925, the major adopted child was not en- 
titled to share in the fund. 


0 


In re Haeffeles Estate, 18 N.W. (2d) 228, 
overruling Estate of Cachelm, 124 Neb. 556, 
holds that the County Court has no discretion 
and cannot refuse to appoint a person named 
as executor, if such person is “legally com- 
petent” to act as executor under the Nebraska 
law. 


Distribution — Testamentary Disposition 
of Property Acquired in Non-Community 
Property State 


California—District Court of Appeal 
Estate of Way, 68 A.C.A,. 547. 


Section 201.5, California Probate Code, pro- 
vides in substance that upon the death of 
either husband or wife one-half of all personal 
property acquired during marriage while dom- 
iciled elsewhere under such circumstances that 
it would not have been the separate property 
of either if acquired while domiciled in Cali- 
fornia shall belong to the surviving spouse and 
that the other half is- subject to the testa- 
mentary disposition of the decedent. Way died 
a resident of California, leaving a widow to 
whom his will gave certain benefits, amounting 
to less than one-half of the property which 
the widow would have been entitled to if the 
property were regarded as community. The 
property left by the decedent represented pro- 
ceeds of what he owned when he left Connecti- 
cut, where the property was acquired. From a 
decree holding that the husband had power to 
dispose of only one-half the property, certain 
heirs appealed. 


HELD: Decree affirmed. Code section ap- 
plies not only to personal but to real property 
which had its source in personal property 
acquired by husband or wife while dom- 
iciled elsewhere. It is not necessary to 
render the statute operative that the per- 
sonal property left by the decedent be the 
identical property which was acquired else- 
where. The source of the property governs. 
It was not incumbent on the widow to prove 
that the facts brought the case within Section 
201.5, the presumption being that the property 
has a “community” character. 

NOTE: The court refers to Estate of 
Schnell, 67 A.C.A. 312, 154 P. 2d 437, which 
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deals with a related problem. Apparently 
neither in Estate of Schnell nor Estate of Way 
was the fundamental problem affecting Probate 
Code Section 201.5 raised or considered, and 
that is the possible invalidity of the statute 
under Estate of Thornton, 1 Cal. 2d 1, 33 P. 
2d 1. The question is whether 201.5 is, when 
all its implications are considered, more than a 
statute of succession, and whether its effect 
is to divest property rights fully matured prior 
to the time when the parties become residents 
of California. 


ne 


Investment Powers —— Responsibility for 
Retention of Originals — Interlocking 
Directorates 


Minnesota—Supreme Court 
In re Comstock’s Will, 17 N. W. (2) 656. 


The testator died in November, 1926. By his 
will he appointed a Duluth bank as executor 
and as trustee of the testamentary trust. Pro- 
bate administration was concluded in January 
1928, and the trustee thereupon assumed its 
duties. The original corpus of the trust con- 
sisted of shares of Marshall-Wells Company, 
of shares of Clyde Iron Works, and of other 
personal property. The will provided that the 
trustee was authorized to invest and reinvest 
funds of the trust in stocks, bonds or real 
estate mortgages not in excess of 50% of the 
value of the mortgage property, and that all 
investments must be “in safe, sound and con- 
servative securities or other property *** and 
with a view at all times of keeping the prin- 
cipal perfectly safe.” The will contained a 
recital that it was the testator’s suggestion 
to the trustee that the Marshall-Wells Com- 
pany stock be gradually converted into pre- 
ferred stock of that Company or into other 
preferred stocks, bonds, or first mortgages at 
such times and upon such terms as to the trus- 
tee may seem advantageous; that before so 
converting it shall consult with the then in- 
come beneficiary of the trust; but that the final 
and absolute power of decision rested with the 
trustee. The will provided that the net income 
of the trust should be paid to decedent’s wife 
for life, then to his daughter for life, and 
then to his granddaughter for life, and that 
thereupon certain other provisions come into 
effect. 


From the inception of the trust to January 
1, 1931, the President of the trustee personally 
administered the trust without any official 
consultation with the Board of Directors or 
any Trust Committee of the trustee. Through- 
out this period the trustee, in its banking 
capacity, carried on constant business dealings 
on a large scale with Marshall-Wells Company 
and with Clyde Iron Works. Substantial loans 
to these two Companies were made during that 
time. Directors of Marshall-Wells Company 
were also directors of the Bank. The testator 
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for many years prior to his death and prior 
to the execution of his will knew of the inter- 
locking directorates and knew that it was cus- 
tomary for the Bank to make such loans to 
the two companies. From 1928 to 1930 the 
trustee, on behalf of the trust, purchased from 
itself, or from its affiliates, certain securities 
upon which it received profits, and then repur- 
chased them from the trust in 1940. In 1941 
the trustee petitioned the court for allowance 
of its final account. In 1943 it moved the 
court for an order amending its account by 
surcharging itself in the amount of $5,873.51, 
constituting the difference between the interest 
actually collected by the trust on the securities 
purchased from the trustee bank and the 
amount the trust would have received at a 
4% interest rate. The values of the stocks 
of Marshall-Wells Company and Clyde Iron 
Works went down during the period between 
the testator’s death and the date of the trus- 
tee’s final account. 

The trial court surcharged the trustee’s ac- 
count by an amount which would reimburse the 
trust for prefits made by the trustee on se- 
curities purchased from itself, for interest at 
6% on these profits, and for the difference 
between the actual interest received by the 
trust on the investments and what it would 
have received at a 4% rate. The court found 
that in all other respects the trust was proper- 
ly handled and that the trustee was not guilty 
of negligence. 

HELD: Affirmed. There is a difference 
between the purchase of a speculative stock 
by the trustee, on the one hand, and the reten- 
tion of such a stock while awaiting a favorable 
opportunity to sell it, on the other hand. The 
distinction between negligence and an error of 
judgment must be borne in mind. It is im- 
portant to determine the discretion granted 
to the trustee by the testator; here the testator 
made no mention of the common stock in Clyde 
Iron Works; if he had not intended common 
stock as a suitable and proper investment, it 
is unlikely that he would have omitted mention 
of the Clyde Iron Works stock and of other 
stocks when he specifically suggested a gradual 
conversion. In vesting the final and absolute 
power of decision in the trustee the testator 
intended to, and did, repose in the trustee a 
wide discretion in respect to the disposal of the 
Marshall-Wells stock; the testator’s words were 
scarcely more than a suggestion that the trus- 
ee give some priority to the desirability of 
converting the Marshall-Wells stock into a pre- 
ferred stock; he really used that Company 
as a yardstick of financial stability; the evi- 
dence indicates there was no ready market 
for the Marshall-Wells stock; there was noth- 
ing in the picture which would have led a 
reasonably prudent man to foresee the crash of 
1929 and the prolonged depression which fol- 
lowed. 

The evidence sustained the findings of the 
trial court that the trustee was not interfered 
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with or prevented from acting honestly and 
for the best interests of the trust by reason 
of the interlocking directorates, the loans, and 
manner by which the trust was initially ad- 
ministered. The evidence sustained the find- 
ings that the trustee was not negligent by 
reason of its failure to dispose of the stocks 
in question. The trustee cannot be surcharged 
for any increased income tax liability result- 
ing to the beneficiary from the payment of 
accumulated income in a single tax year which 
income was represented by the surcharge and 
might have been paid to the beneficiary over 
a period of years. The allowance of fees of 
the trustee involved no abuse of discretion. 


a 


Living Trusts —- Assignability of Settlor’s 
Interest in Principal or Income 


New York—-Appellate Division, First Department 
Matter of Carlebach, 53 N. Y. S. 2d 707. 


Two brothers each created inter vivos trusts 
providing for payment of income to their 
mother for life and then to the settlor’s 
brother for his life, with remainders in each 
case upon the death of the survivor of the 
beneficiary-brother and the mother to desig- 
nated persons, subject to powers of appoint- 
ment. Thereafter documents were executed 
whereby the interests of the mother were can- 
celled and each settlor assigned any interest 
that he had in the principal and income of his 
trust to his brother. The mother agreed, in 
consideration of sums of money, to consent 
to such revocations, the sum being approxi- 
mately the value of the mother’s life estates. 

HELD: The partial revocations were valid 
under §23 of the Personal Property Law. The 
assignments whereby each settlor transferred 
all his interest in principal and income to his 
brother were not invalid under §15 of the Per- 
sonal Property Law because that section, which 
prohibits the transfer of a beneficiary’s right 
to income under a trust, does not prohibit the 
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transfer of a settlor’s interest and is not ap- 
plicable when the settlor is himself the bene- 
ficiary. 
( 
Taxation -—— Estate & Inheritance — Identi- 
fication of Prior-Taxed Property 


Minnesota—Supreme Court 
Commissioner v. Bennett, decided March 29, 1945. 


Section 291.06 of Minnesota Statutes of 1941 
exempts from Minnesota inheritance tax, where 
certain beneficiary relationships are establish- 
ed, property “which can be identified as having 
been transferred to the decedent from a person 
who died within five years prior to the death 
of the decedent.” The decedent’s mother died 
in February 1939. Under her will her entire 
estate passed to the decedent. The decedent 
died in November 1941 and, under his will, 
his entire estate passed to his widow. The 
beneficiary relationship requirements of the 
statute were met. In the decedent’s estate 
were certain assets which had been specifically 
present in the mother’s estate and certain other 
assets which were stipulated to be traceable 
to the estate of the mother. It was agreed that 
“traceable” meant that these latter assets were 
acquired (a) with cash distributed from the 
mother’s estate or (b) with proceeds realized 
upon the disposition by the decedent of non- 
cash assets of the mother’s estate which had 
been distributed to the decedent or (c) with 
proceeds realized upon the disposition of other 
such traceable assets. 

The executor claimed that the estate was en- 
titled to have the traceable assets, as well as 
those which were also specifically present in 
the mother’s estate, exempt from Minnesota 
inheritance tax under the statute. The Com- 
missioner of Taxation took the position that 
the exemption was limited to those assets 
which were specifically present in both estates 
and that, as distinguished from Section 812(c) 
of the Federal Internal Revenue Code, trac- 
ing was not permitted under the Minnesota 
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statute. The Probate Court decided the trac- 
ing issue in favor of the executor. 

HELD: Affirmed. It was the intention of 
the Legislature to exempt from inheritance tax 
transfers from members of the class designated 
in which the beneficiary of one estate died with- 
in five years from the date of the first trans- 
fer, provided the property is properly identified 
as having been transferred from the first de- 
cedent. The burden is on the exemption claim- 
ant to bring himself within the statute. While 
the Federal statute is more specific than the 
Minnesota statute and while courts cannot 
make exemptions and limitations which the 
statute does not warrant, and while exemp- 
tions from taxation are to be strictly con- 
strued, it is the duty of the court nevertheless 
to interpret the statute in the light of its 
obvious purpose. The purpose of the Minne- 
sota statute was identical with that of the 
Federal statute and was to prevent double tax- 
ation on property passing to spouse and chil- 
dren within five years. It is often necessary 
to change the form of investments in order to 
safeguard the interests of beneficiaries. If 
the Commissioner’s construction were adopted 
the purpose of the legislation would be circum- 
vented. The word “identify” connotes the 
proving of the property to be the same in any 
relationship, and when identification is ac- 
complished by competent proof, the intent of 
the Legislature is fulfilled. 


NOTE: This is believed to be the first de- 
cision in the United States involving construc- 
tion of a state prior-tax credit statute. 


0. 


Wills — Construction — Meaning of “In 
Equal Shares by Right of Representa- 
tion” 


Supreme Judicial Court 
Bradlee v. Converse, 1945 A. S. 489. 


Massachusetts 


A trust provided that on the death of the 
life tenant the estate should be divided “in 
equal shares by right of representation to and 
among those of my nephews and nieces who 
shall then be living, including by right of 
representation, the issue then living of any 
nephew or niece of mine then deceased.” It 
was conceded by all that the distributees were 
to be determined as of the date of death of the 
life tenant. On that date there were living 
(1) issue of a deceased brother of the testatrix, 
consisting of one daughter and the issue of 
four deceased children, and (2) issue of a de- 
ceased sister, consisting of issue of two de- 
ceased children. 

HELD: Distribution per stirpes is opposed 
to distribution per capita. Some way must be 
found to give effect to both parts of the 
bequest. This could be done by finding the 
“stirpes” in the first generation, i.e., the 
brother and sister, and dividing the fund into 
two equal parts; and then dividing each part 
among the issue of that ancestor per stirpes. 
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Wills — Construction — Savings and Loan 
Shares Not ‘Stock Certificates” 


Colorado—Supreme Court 


Estate of Paulsen, Pitman et al. v. Colorado National 
Bank et al. #15263. Decided March 26, 1945. 


Decedent’s will provided that after the pay- 
ment of certain cash legacies “the balance of 
the finances derived from the sale of stock 
certificates which are contained in my safety 
deposit box, of the Colorado National Bank 
Vault, shall be prorated among” defendants 
in error Paulsens and Lippold; “my personal 
property, household furniture etc., is to be di- 
vided among” plaintiffs in error. There were 
found in decedent’s apartment a passbook for 
an “investment account” in one savings and 
loan association and a passbook for a “share 
account” in another savings and loan associa- 
tion. These accounts, although generally treat- 
ed as savings accounts, are, in fact, shares of 
ownership in the respective associations. There 
was no evidence that either had been in the 
safety deposit box. 

HELD: These accounts did not pass to 
Paulsens and Lippold as “stock certificates” 
in the “safety deposit box,” but did pass to 
plaintiffs in error as a part of “personal prop- 
erty” bequeathed to them. 


a, 
Wills — Probate — Implied Revocation by 
Subsequent Marriage and Issue 


United States Court of Appeals, District of Columbia 
Pascucci v. Alsop, No. 8829, January 29, 1945. 


The testator was married twice, and there 
were no children of the first marriage. In the 
interval between the death of his first wife 
and his second marriage he made his will, 
devising the greater part to three sisters in 
Italy. Two and a half years later he married 
his second wife and about three years there- 
after died, survived by his second wife and 
a child born seven months after his death. 
Appellant, guardian of the infant, opposed 
probate of the will. 

HELD: Reversed. The applicable statute 
(D. C. Code 1940 Title 19 Sec. 103) specifies 
with particularity the manner in which a will 
may be revoked. There is no provision impos- 
ing on the Court the duty to refuse probate 
even though there is a subsequent marriage 
followed by birth of a child. However, in the 
United States, in the absence of a statute 
abolishing the common law rule and establish- 
ing a new rule in its place, the universal hold- 
ing has beén that the marriage of a man and 
the birth of a child, capable of inheriting, re- 
voked a prior will, if both occurred after the 
execution thereof, and this rule is applicable 
with greater force where the child is born after 
the death of its father. In the District of 
Columbia today there exists the common law 
that marriage.and the birth of issue amount to 
an implied revocation of a previously executed 
will of the father and husband. 
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Louis...close to raw materials and 
with unexcelled facilities for eco- 
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of its long association with the 
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